
No. 13547

mnitth States;

Court of MpptaU
(or tte iBtintfi Circuit

SOLOMON EISENROD and HARRY E.

EISENROD,
Appellants,

vs.

ERNEST R. UTLEY, as Trustee in Bankruptcy of

the Estate of POULSEN & NARDON, INC.,

a Corporation, Bankrupt,

Appellee.

^ransfcript of l^ecorlr

Appeal from the United States District Court

for the Southern District of California,

Central Division

- P, O'BRiE

Phillips & Van Orden Co., 870 Brannan Street, San Francisco, Calif.





No. 13547

WinittU States!

Court of Appeals!
(or ttje i^tintfi Circuit

SOLOMON EISENROD and HARRY E.

EISENROD,
Appellants,

vs.

ERNEST R. UTLEY, as Trustee in Bankruptcy of

the Estate of POULSEN & NARDON, INC.,

a Corporation, Bankrupt,

Appellee.

tKransicript of l^ecorti

Appeal from the United States District Court

for the Southern District of California,

Central Division

Phillips & Van Orden Co., 870 Brannan Street, San Francisco, Calif.





INDEX

[Clerk's Note: When deemed likely to be of an important nature,

errors or doubtful matters appearing in the original certified record

are printed literally in italic; and, likewise, cancelled matter appear-

ing in the original certified record is printed and cancelled herein

accordingly. When possible, an omission from the text is indicated

by printing in italic the two words between which the omission seems

to occur.]

Page

Answer 16

Appeal

:

Certificate of Clerk to Transcript of Record on 46

Designation of Record on (Appellants-DC) . . 44

Notice of 41

Order Extending Time to File Record on ... . 42

Statement of Points and Designation of Rec-

ord on (Appellants-USCA) 99

Statement of Points on (DC) 44

Stipulation and Order Extending Time to File

Record on 46

"Waiver of Counter Designation on (Appellee-

DC) 45

Certificate of Clerk to Transcript of Record on

Appeal 46

Complaint 3



11.

Designation of Record on Appeal:

Appellants (DC) 44

Appellants (USCA) 99

Appellee's Waiver (DC) 45

Judgment 39

Minute Orders:

April 22, 1952—Trial 20

April 23, 1952—Further Trial 22

May 1, 1952—Further Trial 23

May 7, 1952—Further Trial 32

May 8, 1952—Ruling on Motion to Set Aside

Verdict and for New Trial—Denied 38

Names and Addresses of Attorneys 1

Notice of Appeal 41

Order Extending Time to File Record on Appeal 42

Requests for Instructions to the Jury 24

Additional 29

Statement of Points on Appeal (DC) 44

Statement of Points and Designation of Record

on Appeal (USCA) 99

Stipulation and Order Extending Time to File

Record on Appeal 46

Transcript of Proceedings, April 22, 1952 48

Verdict 33

Waiver of Counter Designation (Appellee-DC)

.

45



NAMES AND ADDRESSES OF ATTORNEYS

NATHAN APRIL,

6399 Wilshire Blvd.,

Los Angeles 48, California,

For Appellants.

CRAia, WELLER & LAUGHARN,

817, 111 West Tth Street,

Los Angeles 14, California. [1*]

* Page numbering appearing at bottom of page of original certi-

fied Transcript of Record.





In the District Court of the United States,

Southern District of California,

Central Division

Civil No. 12091-C

ERNEST R. UTLEY, as Trustee in Bankruptcy of

the estate of POULSEN & NARDON, INC.,

a corporation,

Plaintiff,

vs.

SOLOMON EISENROD and HARRY E. EISEN-
ROD, LINCOLN MACHINE CO., INC.,

Defendants.

COMPLAINT TO AVOID FRAUDULENT CON-
VEYANCE OF PROPERTY OF BANKRUPT

National Bankruptcy Act, Sections 67d, 67e

and 70e; Civil Code of California, Sections

3439.01 to 3439.12, inclusive; Corporations

Code of California Sections 823, 824, 825

and 826, inclusive.

The plaintiff for cause of action complains of the

defendants, and each of them, and alleges:

I.

I
That at all times hereinafter mentioned, Poulsen

& Nardon, Inc., was, since has been, and still is a

corporation organized and existing under and by

virtue of the laws of the State of California, with



4 S. Eisenrod and H. Eisenrod vs.

its principal place of business situated in the City

of Vernon, County of Los Angeles, State of Cali-

fornia.

II.

That at all times hereinafter mentioned, the de-

fendants, Solomon Eisenrod and Harry E. Eisen-

rod, were officers and directors of Poulsen & Nar-

don, Inc. That the defendant, Solomon Eisenrod,

was President and Treasurer of said corporation,

and the defendant, [2] Harry E. Eisenrod, was Sec-

retary of said corporation.

III.

That at all times hereinafter mentioned, the Lin-

coln Machine Co., Inc., was a corporation organized

and existing under and by virtue of the laws of the

State of New York with its principal place of busi-

ness in the City of Providence, State of Rhode

Island. That said Lincoln Machine Co., Inc., was

owned, controlled, dominated and operated by the

defendants herein, and that the defendants herein

owned all of the stock in said Lincoln Machine Co.,

Inc., and that said Lincoln Machine Co., Inc., while

so owned, controlled and dominated by the defend-

ants herein, on March 12, 1945, acquired all of the

outstanding capital stock of Poulsen & Nardon, Inc.

At a meeting of the Board of Directors had and held

at the place of business of Poulsen & Nardon, Inc.,

at Vernon, California, on or about the 12th day of

March, 1945, the defendants, Solomon Eisenrod and

Harry E. Eisenrod, caused themselves to be elected

directors of Poulsen & Nardon, Inc., and thereafter
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caused themselves to be elected President, Vice-

President, Secretary and Treasurer thereof, re-

spectively.

IV.

That this is an action brought under the provi-

sions of Sections 67d, 67e and 70e of the National

Bankruptcy Act, Sections 3439.01, 3439.03, 3439.04,

3439.05, 3439.06, 3439.07 and 3439.09 of the Civil

Code of California, and Sections 823, 824, 825 and

826 of the Corporations Code of California, to set

aside and avoid fraudulent conveyances made by the

bankrupt of its assets and property to the defend-

ants herein with intent and purpose on the part of

said corporation, Poulsen & Nardon, Inc., and the

defendants herein, as officers and directors thereof,

to hinder, delay or defraud existing and future

creditors of said Poulsen & Nardon, Inc., whose

claims would arise subsequent to the transfers

herein complained of. [3]

V.

That on the 15th day of May, 1948, there was filed

in the District Court of the United States for the

Southern District of California, Central Division,

an involuntary petition in bankruptcy by creditors

of Joulsen & Nardon, Inc., praying that said corpora-

tion be adjudged a bankrupt within the purview of

Section 3, subdivision b of the National Bankruptcy

Act. That thereafter, such proceedings were had

that ultimately on the 24th day of September, 1948,

an Order was entered by Honorable David B. Head,
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one of the Referees in Bankruptcy for the District

Court of the United States, Southern District of

California, Central Division, to whom said matter

had been duly referred by a Judge of this Court,

adjudicating Poulsen & Nardon, Inc., to be a bank-

rupt within the purview of Section 4, subdivision b

of the National Bankruptcy Act, and at the first

meeting of creditors after adjudication had and held

before Honorable David B. Head, Referee in Bank-

ruptcy as aforesaid, on December 17, 1948, the

plaintiff, Ernest R. Utley, was elected trustee in

bankruptcy for the bankrupt estate of Poulsen &

Nardon, Inc., filed his bond and qualified as such

trustee, and at all times since December 17, 1948,

the plaintiff herein has been and now is the duly

elected, qualified and acting trustee in bankruptcy

for the estate of Poulsen & Nardon, Inc.

VI.

Plaintiff alleges that commencing with on or

about the date of March 12, 1945, and continuing

down to the date of the filing of the involuntary

petition in bankruptcy as hereinbefore described,

said corporation, Poulsen & Nardon, Inc., which

will sometimes be hereinafter referred to as the

bankrupt, acting through its officers and directors,

the defendants herein, Solomon Eisenrod and Harry

E. Eisenrod, and pursuant to a conspiracy, confed-

eration and common design on the part of said

bankrupt corporation and its officers and directors,

entered upon a scheme and plot to transfer from

said bankrupt corporation assets belonging to it and
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available for the [4] payments of its creditors, to

the defendants herein and for their use and benefit

and for the use and benefit of the Lincoln Machine

Co., Inc., which corporation was owned, controlled

and dominated entirely by the defendants herein,

with the intent and purpose on the part of said

bankrupt corporation and its officers and directors,

the defendants herein, to hinder, delay, or defraud

said bankrupt corporation's creditors, both present

and future, by making extensive loans in cash oiit

of the funds of said bankrupt corporation to the

Lincoln Machine Co., a corporation, which had little

or no assets, without any right or authority under

the By-Laws of Poulsen & Nardon, Inc., to make

such said loans, and that said scheme, design and

conspiracy contemplated that thereafter a portion of

said funds so transferred to said Lincoln Machine

Co., Inc., should come back to the defendants herein

in the form of salaries for alleged services rendered

as officers of the Lincoln Machine Co., and said con-

spiracy, confederation, common design and plot fur-

ther contemplated that Poulsen & Nardon, Inc.,

should pay the defendants herein exorbitant, unrea-

sonable and inflated salaries, namely, the sum of

$1,000.00 per week to the defendant, Solomon Eisen-

rod, as President of said bankrupt corporation, and

the defendant, Harry E. Eisenrod, the sum of

$500.00 per week, as Secretary of said bankrupt cor-

poration ; that the funds of said corporation were to

be transferred to persons, firms and corporations

for the benefit of the defendants herein, Solomon

Eisenrod and Harry E. Eisenrod, in total disregard
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of the rights of present and future creditors to real-

ize on the assets of the said Poulsen & Nardon, Inc.,

VII.

That during the period of said conspiracy, con-

federation and common design, the Lincoln Machine

Co., so owned and controlled by the defendants

herein, was a dormant coriDoration, was not operat-

ing, had no tangible assets, and had no funds avail-

able with which to pay for the outstanding capital

stock of Poulsen & Nardon, Inc., and that said con-

sioiracy, confederation and common design con-

templated [5] that said Lincoln Machine Co., Inc.,

w^ould acquire all of the outstanding capital stock J

of Poulsen & Nardon, Inc., and would cause the

defendants herein to be elected as officers and direc-

tors of said bankrupt corporation. That after the

election of said defendants as officers and directors

of said bankrupt corporation and after coming into

control of the available and free assets of Poulsen

& Nardon, Inc., the defendants herein as officers and

directors of Poulsen & Nardon, Inc., were to engage

in a business transaction for which the property re-

maining in its hands after the conveyance would be

an unreasonably small capital, namely, to cause

without authority under the By-Laws of said bank-

rupt corporation, a loan to be made to the Lincoln

Machine Co., Inc., out of the assets and funds of

the bankrupt corporation, with which the Lincoln

Machine Co., Inc., would acquire the stock of Poul-

sen & Nardon, Inc., for the sum of $917,000.00, thus

putting the defendants herein in full control of the

assets of Poulsen & Nardon, Inc.
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VIII.

That pursuant to said conspiracy and for the

purpose of accomplishing the aims and objects

thereof, on or about March 12, 1945, the bankrupt

corporation, Poulsen & Nardon, Inc., transferred to

the Lincoln Machine Co., Inc., the sum of $400,-

000.00, a part of which was used to repay a bank

loan of the Lincoln Machine Co., Inc., the proceeds

of which had been used by said Lincoln Machine

Co., Inc., as part payment of the purchase price of

the capital stock of Poulsen & Nardon, Inc., at or

about the same time Poulsen & Nardon, Inc., paid

$40,000.00 to certain agents whom the trustee be-

lieves were the defendants herein, Solomon Eisen-

rod and Harry E. Eisenrod, as alleged and pur-

ported commissions for acting on behalf of the

Lincoln Machine Co., Inc., and the additional sum

of $50,000.00 to the defendant, Harry E. Eisenrod,

to be ultimately used as a part of the purchase price

of Poulsen & Nardon, Inc. That said loans to the

Lincoln [6] Machine Co., Inc., were carried on the

books of Poulsen & Nardon, Inc., as an open ac-

count receivable and an asset of said Poulsen &
Nardon, Inc., up to and including the 17th day of

May, 1948, the date of the filing of the petition, in

the amount of $615,151.98. That in truth and in fact

said sum did not constitute an asset as the Lincoln

Machine Co., Inc., was, during the entire period

during which said open account was carried on the

books of the bankrupt corporation as an asset,

wholly insolvent, dormant and inactive, and the only

purported asset held by said Lincoln Machine Co.,
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Inc., was the stock in the bankrupt corporation,

Poulsen & Nardon, Inc., acquired as aforesaid.

IX.

That the By-Laws of Poulsen & Nardon, Inc., in

Article III, subdivision 5, authorized the directors

of said corporation to borrow money and to incur

indebtedness for the purposes of the corporation,

and to cause to be executed and delivered therefor

in the corporate name, promissory notes, bonds, de-

bentures, deeds of trust, mortgages, pledges, hypoth-

ecations, or other evidences of debt and securities

therefor, but nowhere in the By-Laws of said bank-

rupt corporation was there any provision which au-

thorized the officers or directors of said bankrupt

corporation to loan money or funds belonging to

said bankrupt corporation to any person, firm, or

corporation whatsoever, or to loan or advance the

bankrupt corporation's funds to the officers or direc-

tors thereof, or to hypothecate or encumber property

on which the bankrupt corporation or its cerditors

could realize, for the purpose of diverting funds

derived from such hypothecation for the benefit of

any person, firm or corporation other than for the

use and benefit of the bankrupt, Poulsen & Nardon,

Inc., or its creditors, existing and future.

X.

That pursuant to said conspiracy and for the pur-

pose of accomplishing the aims and objects thereof

and with full knowledge [7] of the fact that Poul-
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sen & Nardon, Inc., was doing business with numer-

ous persons, firms and corporations on credit and

would incur niunerous debts, bills and obligations

in the future which it would be required to meet,

on March 19, 1945, the defendants herein acting as

officers and directors of said bankrupt corporation,

at a meeting of directors held at the place of busi-

ness of said corporation at Vernon, California, ac-

cepted the resignation of Irving Graff, the only re-

maining director outside of the immediate family

of Solomon Eisenrod and Harry E. Eisenrod, and

elected Jack D. Eisenrod as the third director in

place of said Irving Graff. That at said meeting

after the resignation and withdrawal of Irving

Graff as a director, the defendants herein, together

with the director Jack D. Eisenrod, who is not

sued here, proceeded to vote exorbitant, unreason-

able and inflated salaries to each other in the follow-

ing manner : the defendant, Solomon Eisenrod, sug-

gested fixing the salaries of the new officers of the

corporation, namely, the defendants herein; the de-

fendant, Solomon Eisenrod, left the room, and the

defendant, Harry E. Eisenrod, together with the di-

rector. Jack D. Eisenrod, presented a resolution fix-

ing the salary of Solomon Eisenrod at the rate of

$1,000.00 per week ; after which, the defendant, Solo-

mon Eisenrod, came back into the room. Harry E.

Eisenrod retired, and Solomon Eisenrod and the di-

rector, Jack E. Eisenrod, voted to fiix the salary of

Harry E. Eisenrod at $500.00 per week ; after which,

Harry E. Eisenrod came back into the room. That

said salaries were ridiculously exorbitant to be paid
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to officers of a business which was even then failing

by reason of the loans made to a dormant, inactive

corporation as hereinabove set forth which had or

would ultimately drain the bankrupt corporation of

its realizable assets. That the salaries so voted by

the defendants herein to each other were not fair

salaries for their services and were particularly un-

fair to creditors either existing or future. That said

salaries were collected by the defendants herein, or

in the absence of their collection, were carried on [8]

the books of the bankrupt corporation as a liability

of said corporation to the defendants herein to be

used as an off-set if necessary against funds di-

verted by the bankrupt corporation to the defend-

ants herein.

XI.

That the sum of $37,500.00 so carried on the books

of said bankrupt corporation was actually at-

tempted to be offset against the sum of $112,007.51

transferred by said bankrupt corporation to the de-

fendant, Solomon Eisenrod, between March 12, 1945,

and March 17, 1948, by the said Solomon Eisenrod,

and the sum of $18,250.00 so accrued on the books

of said bankrupt corporation in favor of the de-

fendant, Harry E. Eisenrod, was attempted to be

applied and set-o:ff against funds transferred to the

said Harry E. Eisenrod between March 12, 1945,

and May 15, 1948, in the sum of $34,840.44, and was

so set-off by the said Harry Eisenrod.

XII.

That under said salary arrangements hereinbe-

fore described, there was paid in cash by said bank-
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rupt corporation to the defendants herein as pur-

ported salary pursuant to said conspiracy, confeder-

ation and common design and with the intent and

purpose on the part of said bankrupt corporation

and the defendants herein to hinder, delay, and de-

fraud said bankrupt corporation's creditors between

March 12, 1945, and September 1, 1947, a period of

118 weeks, the sum total of $177,000.00, being the

sum of $118,000.00 purported salary to Solomon

Eisenrod, and $59,000.00 to the defendant, Harry E.

Eisenrod, and for the period of September 1, 1947,

to May 17, 1948, the date of bankruptcy, defendants

caused to be credited to their respective accounts,

salary in the amount of $37,500.00 and $18,750.00

respectively, or a total of cash paid and credits on

salaries of $155,500.00 to Solomon Eisenrod, and

$77,750.00 to Harry E. Eisenrod, defendants herein,

or a total of $233,250.00 for purported services ren-

dered to said bankrupt corporation, but which serv-

ices consisted mainly in [9] looting and dissapating

the assets of said bankrupt corporation for the bene-

fit of themselves, the said defendants, and for the

purpose of hindering, delaying, or defrauding credi-

tors of said bankrupt corporation, and plaintiff al-

leges that the defendants should be required by de-

cree of this Court to repay said salaries so received,

and that the defendants be denied credit for any

salaries paid to them from September 1, 1947 to the

date of bankruptcy.

XIII.

That pursuant to said conspiracy and for the

purpose of accomplishing the aims and objects
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thereof, the said bankrupt corporation acting

through its officers and directors, the defendants

herein, and with the intent and purpose on its part

to hinder, delay, or defraud existing or future credi-

tors, between the 15th day of May, 1947, and the

15th day of May, 1948, transferred to the Lincoln

Machine Co., Inc., and to the defendant, Solomon

Eisenrod, the sum of $46,996.11 in cash, and to the

Bay Products Corporation, an organization or busi-

ness which the trustee believes and alleges was con-

trolled by the defendants herein, the additional sum

of $10,953.60; that the trustee believes that the said

sums of money so transferred and diverted to the

said Lincoln Machine Co., Inc., and Bay Products

Corporation was in turn transferred back to the

defendant, Solomon Eisenrod, by said Lincoln Ma-

chine Co., Inc., and Bay Products Corporation.

XIV.

That as a result of the acts hereinbefore set forth

and complained of, and pursuant to said conspiracy,

confederation and common design on the part of

the defendants herein, there was transferred to the

defendants herein, or for their benefit, or for the

benefit of corporations and enterprises owned, domi-

nated and controlled by the defendants herein by

said bankrupt corporation, the sum of $722,522.65.

That by reason of said transfers as hereinbefore set

forth, said bankrupt corporation was rendered

wholly insolvent [10] and unable to pay its debts.

That during the period between March 12, 1945,

and May 15, 1948, the date of bankruptcy, the bank-



Ernest R. Vtley, Trustee 15

rupt corporation incurred debts and obligations to

various businesses, firms, corporations, the Govern-

ment of the United States, the State of California,

and other taxing bodies, amounting to the sum of

$1,866,055.99, and possessed assets totalling in book

value the sum of $1,196,809.19, but of an actual or

market value of not over $840,000.00 with a deficit

of over $1,000,000.00 during said period. That as to

these creditors of said bankrupt corporation, the

transactions complained of constituted a fraud.

Wherefore, plaintiff prays judgment against the

defendants, and each of them:

(1) That the transfers by the bankrupt herein-

before described and complained of be set aside

and be decreed to be fraudulent and void as to

creditors of the bankrupt, Poulsen & Nardon, Inc.,

and as to the plaintiff herein, its trustee in bank-

ruptcy;

(2) That a joint and several judgment be ren-

dered against the defendants herein in the sum of

$899,522.65, together with interest on said sum at

the rate of seven (7%) per cent per annum from

May 17, 1948;

(3) That the defendants be required to account

to the plaintiff, as trustees ex maleficio for funds

found by this Court to have been diverted by the

bankrupt corporation to these defendants pursuant

to the conspiracy described in this complaint, and

the fraudulent transfers of assets of said bankrupt

corporation hereinbefore described;

(4) That the plaintiff have and recover his costs

and disbursements herein, and that he be given



16 S. Eisenrod and H. Eisenrod vs.

such other and further relief as the Court may deem

just and equitable in the premises.

CRAIG, WELLER & LAUGHARN,
/s/ By THOMAS S. TOBIN,

Attorneys for Plaintiff.

Duly Verified.

[Endorsed] : Filed Aug. 14, 1950. [11]

[Title of District Court and Cause.]

ANSWER

Come now the defendants, Solomon Eisenrod and

Harry E. Eisenrod, and for answer to the complaint

herein, admit, deny and allege as follows

:

I.

Answering Paragraph IV, defendants deny gen-

erally and specifically each and every allegation

therein contained, except that this is an action

brought under certain provisions of the Bankruptcy

Act, and the State Laws of California, and the de-

fendants deny generally and specifically any viola-

tion of the said laws referred to in Paragraph IV,

or at all.

II.

Answering Paragraph VI, defendants deny gener-

ally and specifically each and every allegation

therein contained, except that Poulsen & ISTardon,

Inc., made loans to Lincoln Machine Co., Inc., [13]
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as reflected on the books and records of Poulsen &
Nardon, Inc.

III.

Answering Paragraph VII, defendants deny gen-

erally and specifically each and every allegation

therein contained.

IV.

Answering Paragraph VIII, defendants deny

generally and specifically each and every allegation

therein contained. Defendants admit that from time

to time Poulsen & Nardon, Inc., loaned various

sums of money to Lincoln Machine Co., Inc., as re-

flected on the books and records of Poulsen & Nar-

don, Inc.

V.

Answering Paragraph IX, defendants deny gen-

erally and specifically each and every allegation

therein contained, except as to the contents of the

by-laws of Poulsen & Nardon, Inc. Defendants fur-

ther deny any violation of the said by-laws or at all.

VI.

Answering Paragraph X, defendants deny gen-

erally and specifically each and every allegation

therein contained, except that they acted as officers

and directors of the bankrupt corporation, and as

such officers and directors fixed salaries in the sum

of $1,000.00 per week for Solomon Eisenrod and

$500.00 per week for Harry E. Eisenrod. Defend-

ants admit that uncollected salaries owing to de-

fendants were carried on the books of the bankrupt
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corporation, as a liability of the said corporation, to

the defendants.

VII.

Answering Paragraph XI, defendants deny gen-

erally and specifically each and every allegation

therein contained.

VIII.

Answering Paragraph XII, defendants deny gen-

erally and specifically each and every allegation

therein contained, except [14] that they admit that

salaries were paid to them as reflected on the books

and records of Poulsen & Nardon, Inc. That the

said books and records are in the control and cus-

tody of the plaintiff herein, and for this reason the

defendants are unable to verify the exact amount

of the said payments at this time.

IX.

Answering Paragraph XIII, defendants deny

generally and specifically each and every allegation

therein contained, except that they admit that mon-

eys were loaned to Lincoln Machine Co., Inc., and to

the Bay Products Corporation by Poulsen & Nar-

don, Inc. That defendants are without knowledge o]

information sufficient to form a belief as to the

exact amount loaned by Poulsen & Nardon, Inc., to

Lincoln Machine Co., Inc., and Bay Products Cor-

poration. That the said sums are reflected on the

books and records of Poulsen & Nardon, Inc., which

said books and records are in the possession of the

plaintiff.
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X.

Answering Paragraph XIV, defendants deny

generally and specifically each and every allegation

therein contained, except that various sums of

money as reflected on the books and records of Poul-

sen & Xardon, Inc., were loaned to various cor-

porations as reflected on the said books and records,

and that the said bankrupt corporation incurred

various obligations in the sums reflected on the

books and records of the said bankrupt corporation.

By way of affirmative defense, defendants allege

as follows:

I.

That the rights of action set forth in the com-

plaint, are barred by Section 338, Subparagraph 4,

of the Code of Civil Procedure of the State of Cali-

fornia, and other provisions for the limitations of

actions as provided by the laws of the State of [15]

California.

Wherefore, defendants pray that a hearing may
be had on the said complaint, and answer, and that

the issues presented thereby be determined by a

jury.

Dated: January 15, 1951.

QUITTNER, STUTMAN & SHUTAN
/s/ By JACK STUTMAN,

Attorneys for defendants, Solomon Eisenrod and

Harry E. Eisenrod.

Duly Verified.

[Endorsed] : Filed Jan. 15, 1951. [16]
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United States District Court, Southern District of

California, Central Division

[Title of Cause.]

MINUTES OF THE COURT

Date : April 22, 1952 ; at Los Angeles, Calif.

Present: Hon. Ernest A. Tolin, District Judge;

Deputy Clerk: Wm. A. White; Reporter: Fred

Sherry; Counsel for Plaintiff: Thos. S. Tobin and

J. H. Bumb ; Counsel for Defendants : Nathan April.

Proceedings: For jury trial. All parties present.

Court orders jury impaneled.

The following jurors, duly impaneled, are sworn

to try this cause : 1. Herbert F. Hughes, 2. Delos M.

Rupert, 3. Ernest C. Johnson, 4. Frank A. Reyn-

olds, 5. Viola Ursprung, 6. Matilda Turner, 7. Ger-

ald W. Kropf, 8. Lola L. Welker, 9. Mary Ann
Pichel, 10. Matthew P. Fugle, 11. Sophie J. Hamil-

ton, 12. John M. Kelly, Alternate Jurors: Margue-

rite D. Wakefield and Alfred L. Bryant.

Court admonishes the jurors not to discuss this

cause and declares a recess to 1:30 p.m.

At 1:30 p.m. court reconvenes herein; all parties

being present; the jurors being absent; in the ab-

sence of the jurors counsel for defendants moves the

Court to dismiss the complaint on the ground of

non-jurisdiction. Court reserves ruling on said mo-

tion; counsel for plaintiff to submit memo, on said

jurisdiction.
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Counsel for defendants moves to dismiss the com-

plaint for failure to state facts. Court denies said

motion.

The jurors come into court, and all parties be-

ing present, Juror Mary Ann Pichel is excused due

to illness in her family. Alternate Juror Alfred L.

Bryant takes the place of Juror No. 9.

Attorney Tobin makes plaintiff's opening state-

ment. Counsel for defendants reserves making open-

ing statement.

Carl J. Nardon is called, sworn, and testifies for

plaintiff.

Plf 's Ex. 1 and 2 are marked for ident.

Plf 's Ex. 3 is received in evidence.

Plf's Ex. 4 and 5 are marked for ident.

Grarnett Barfield is called, sworn, and testifies for

plaintiff.

Plf's Ex. 5 is received in evidence.

Court admonishes the jurors not to discuss this

cause and orders cause continued to April 23, 1952,

1 p.m., for further jury trial.

EDMUND L. SMITH,
Clerk.

/s/ By WM. A. WHITE,
Deputy Clerk. [18]
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United States District Court, Southern District of

California, Central Division

[Title of Cause.]

MINUTES OF THE COURT: TRIAL

Date : April 23, 1952 ; at Los Angeles, Calif.

Present : The Honorable Ernest A. Tolin, District

Judge; Deputy Clerk: Wm. A. White; Reporter:

Fred Sherry; Counsel for Plaintiff: Thomas S. To-

bin; August J. Bumb; Counsel for Defendant: Na-

than April.

Proceedings : Further jury trial. All parties pres-

ent. Filed defendant's memo in support of motion

to dismiss for lack of jurisdiction. Filed plaintiff's

memo regarding jurisdiction. Plaintiff moves court

for leave to join Lincoln Machinery Co. as party-

defendant pursuant to Rule 21, FRCP.

The following witnesses are sworn and testify on

behalf of Plaintiff: Ernest R. Utley, Paul Graney;

Defendant: Solomon Eisenrod (Court's witness).

The following exhibits are marked for identifica-

tion only: Defendant: A, B, C.

It is ordered that the motion made by the plaintiff

for leave to join Lincoln Machinery Co. as party-

defendant is granted on condition that said defend-

ant desires a severance or elects to be tried in case

now before the Court, after due service of process.

It is ordered that motion made by the defendant

regarding jurisdiction is denied.
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It is ordered that the cause is continued to April

24, 1952, 9:30 a.m. for further jury trial.

EDMUND L. SMITH,
Clerk.

/s/ By WM. A. WHITE,
Deputy Clerk. [19]

. United States District Court, Southern District of

' California, Central Division

[Title of Cause.]

MINUTES OF THE COURT: TRIAL

Date: May 1, 1952; at Los Angeles, Calif.

Present : The Honorable Ernest A. Tolin, District

Judge; Deputy Clerk: Wm. A. White; Reporter:

Fred Sherry; Counsel for Plaintiff: Thomas S. To-

bin, A. J. Bumb; Counsel for Defendant: Nathan

April.

Proceedings: Further jury trial. The defendant's

exhibit J is withdrawn. In absence of the jury,

the defendant moves the Court for a directed ver-

dict.

The following witnesses are sworn and testify on

behalf of Plaintiff: Solomon Eisenrod.

The following exhibits are admitted into evidence

:

Plaintiff: 1, 2, 4; Defendant: I, K, L, M, N, O, P,

Q, R, S.

It is ordered that the defendant's motion for a

directed verdict is denied.
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It is ordered that the cause is continued to May 6,

1952, 1:30 p.m. for further trial.

EDMUND L. SMITH,
Clerk.

/s/ By WM. A. WHITE,
Deputy Clerk. [20]

[Title of District Court and Cause.]

DEFENDANTS' REQUESTS FOR INSTRUC-
TIONS TO THE JURY

The defendants request the Court to instruct the

jury as follows:

1. This is not an action for the recovery of money

owing by these defendants or either of them to Poul-

sen & Nardon. We are not here concerned with any

claim that either of these defendants overdrew their

accounts or received compensation in excess of what

they were entitled to, or borrowed money from

Poulsen & Nardon.

2. It is therefore not enough that you find that

these defendants or either of them are indebted to

Poulsen & Nardon. The plaintiff must prove by a

clear preponderance of the CAddence that the de-

fendants received money which was paid or trans-

ferred to them with the intention of cheating the

creditors of Poulsen & Nardon. Unless such clear

and preponderant evidence is furnished by the

plaintiff, your verdict must be for the defendants.



Ernest R. Utley, Trustee 25

3. Whether or not these defendants drew exces-

sive salaries is of no [21] materiality in this case

unless you also find by a clear preponderance of the

evidence that these defendants in voting and giving

these salaries to themselves, intended thereby to

cheat the creditors of Poulsen & Nardon.

\ 4. As to monies loaned or transferred to Lincoln

Machine Co., Inc., or any other corporation, the

question for you to determine is not whether any

of these corporations owe money to Poulsen & Nar-

don, but whether any monies so owing by them were

loaned or given to them with the intention of cheat-

ing the creditors of Poulsen & Nardon.

5. If you find that monies were loaned or given

to these corporations with the intention of cheating

the creditors of Poulsen & Nardon, then before you

can find against the defendants you must further

find that these monies were then paid over to these

defendants.

6. You may not presume that a man has com-

mitted a fraud. Before you can find that these de-

fendants committed a fraud, you must be convinced

by a clear preponderance of the evidence that they

drew their salaries and loaned out monies with the

intention of cheating the creditors of Poulsen &

Nardon.

7. Nor are you to determine whether or not these

defendants committed a fraud upon Poulsen & Nar-

don, their own corporation; the issue in this case is

whether or not they committed a fraud upon the
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creditors of Poulsen & Nardon. If the loans, pay-

ments or transfers complained of by the plaintiff

were not fraudulent as against the creditors of

Poulsen & Nardon, then your verdict must be for

the defendants.

8. A gift, payment or transfer made by a debtor

with or without a consideration which leaves that

debtor wholly solvent as of the time when the trans-

fer was made, is not a fraudulent transfer as against

creditors; you cannot find for the plaintiff by rea-

son of such a transfer.

9. A person is insolvent when the present fair

saleable value of his assets is less than the amount

that will be required to pay his probable liability on

his existing debts as they become absolute and ma-

tured. Cal. C. C. 3439.02.

10. In other words, solvency is not determined

by what the debtor's [22] existing assets may be

worth at some future time; and not by what his

liabilities may be at some future time; but by the

present fair saleable value of his assets against

what he is liable to have to pay on his existing debts.

11. It is generally presumed that a debtor is sol-

vent. To overcome such a presumption, there must

be proof that the defendants' obligations exceeded

the present fair saleable value of his non-exempt as-

sets. Hasemgaegor vs. Voth, 91 A.C. 394; Miller vs.

Keegan, 92 C.A. (2) 846.

12. The fair saleable value of property is not

what it would bring at a forced sale on the auction
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block, but is the fair market or cash value as be-

tween one who wants to buy and one who wants to

sell. In re Hines, 144 F. 142; Stern vs. Paper, 183

F. 228; Grandison vs. Nat. Bk. of Rochester, 231

F. 800; In re Fred. D. Jones Co., 268 F. 818; John-

son vs. Land Bank & Title Co., 329 Pa. 241 ; Tren-

ton Trust Co. vs. Carlisle Tire Corp., 110 Conn. 125

;

Mitchell vs. Investment Securities Corp., 67 F. (2)

669.

I
13. Where we are dealing with a going concern,

the fair market value of the property at the time of

any transfer must be appraised as that of a going

concern and not that of a bankrupt. In re Klein,

197 F. 241 ; Bucyrus Road Machinery Co. vs

10 F. (2) 33; in re Gelison Hotels, 24 F. Supp. 859;

In re Nathanson, 64 F. (2) 912.

^ 14. The fact that Poulsen & Nardon was adjudged

bankrupt in 1948 is no evidence that it was insolvent

either in 1945, 1946 or 1947. Arkansas Hotel &
Minding Co. vs. Murray, 127 F. (2) 564.

B 15. The defendants are entitled to the presump-

tion that they are innocent of crime or wrong, and

that their business transactions have been fair and

regular. Cal. C.C.P. 1963 sub. 1, 19 ; Ryder vs. Bam-

berger, 172 C 791; Gundelfinger vs. Mariposa, 82

C.A. (2) 544; Truett vs. Onderonck, 120 C. 581;

! Rice vs. California Western Co., 21 C.A. (2) 660;

Arakelian vs. Sears, 53 C.A. 646 ; Best vs. Paul, 101

C.A. 497; Hedden vs. Waldeck, 9 C. (2) 631.

16. If there be two inferences equally reasonable

and equally susceptible of being drawn from the
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proven facts, the one finding fair dealing and the

other finding corrupt practice, it is the express duty

of the [23] Court or jury to draw the inference

favorable to fair dealing. Ryder vs. Bamberger, 172

C. 791.

17. The law presumes that a person is innocent

of crime or wrong; that private transactions have

been fair and regular; that the ordinary course of

business has been followed; and an inference of

good faith rather than a fraud should be indulged,

and the presumptions against fraud must be over-

come by him who alleges improper conduct. Ara-

kelian vs. Sears. 53 C.A. 646.

18. If a loan or transfer is made by Poulsen &

Nardon to Lincoln at a time when Poulsen & Nar-

don would have had a legal right to declare and dis-

tribute the same amount to Lincoln as a dividend,

then such loan and transfer cannot be deemed to be

fraudulent as against the creditors of Poulsen &

Nardon, and as to that loan or transfer your verdict

must be for the defendants.

19. Whatever Poulsen & Nardon had a legal

right to pay or give to Lincoln, it had a legal right

to loan to Lincoln, and that no charge of fraud can

be based upon such loan.

20. If the plaintiff fails to establish by a clear

preponderance of the evidence that the fair saleable

value of all of the assets of Poulsen & Nardon on

December 31, 1945 was less than the amount re-

quired to pay the probable liabilities of Poulsen &
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Nardon upon debts existing December 31, 1945, then

your verdict as to any transfers, payments or loans

made to Lincoln during the year 1945 must be for

the defendants.

21. If the plaintiff fails to establish by a clear

preponderance of the evidence that the fair saleable

value of all of the assets of Poulsen & Nardon on

December 31, 1946, was less than the amount re-

quired to pay the probable liabilities of Poulsen &
Nardon upon debts existing December 31, 1946,

then your verdict as to any transfers, payments or

loans made to Lincoln during the year 1946 must be

for the defendants.

Respectfully submitted,

/s/ NATHAN APRIL
/s/ E. MARSHALL BITGOOD,

Attorney for Defendants.

/s/ NATHAN APRIL,
of Counsel.

[Endorsed] : Filed Sept. 10, 1952. [25]

[Title of District Court and Cause.]

DEFENDANTS' ADDITIONAL REQUESTS
FOR INSTRUCTIONS TO THE JURY

The defendants request as additional and modi-

fied instructions, the following:

1. Request No. 3 is withdrawn, and the defend-
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ants request the following request No. 3 be substi-

tuted therefor:

3. The plaintiff has produced no evidence upon

the question of the reasonableness or excessiveness

of the salaries drawn by the defendants, and I,

therefore, instruct you that that issue is excluded

from your consideration. Your verdict must not be

based upon any sums drawn by or credited to the

defendants by reason of salaries.

2. The defendants request that instruction No. 5

be withdrawn, and the following request be substi-

tued therefor:

5. An action under section 70 (e) of the Bank-

ruptcy Act is one to recover alleged void or fraudu-

lent transfers from such persons or corporations as

receive such void or fraudulent transfers. Even [26]

if you were to find that the loans or payments made

to Lincoln Machine Co., Inc., were void or fraudu-

lent as to creditors of Poulsen & Nardon, Inc., you

cannot find for the plaintiff in this case unless you

further find that these defendants personally re-

ceived from Lincoln Machine Co., Inc., the pro-

ceeds of these loans or payments.

5. (a) There is no evidence in this case that the

proceeds of the loans or payments received by Lin-

coln Machine Co., Inc., from Poulsen & Nardon,

Inc., were in fact turned over to these defendants.

The only evidence in this case is that these monies

were used by Lincoln Machine Co., Inc., to pay cor-

porate obligations of Lincoln Machine Co., Inc.
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3. Defendants request that instruction No. 6 be

modified by omitting the words therefrom, ''drew

their salaries."

4. Defendants request that instruction No. 8 be

modified as follows:

8. A gift, payment or transfer made by a debtor

with or without consideration which leaves that

debtor wholly solvent as of the time when the trans-

fer was made is not a fraudulent transfer as against

the creditors of the debtor, and in the absence of

clear and convincing evidence that such gift, pay-

ment or transfer is made at that time with actual

intent to hinder, delay or defraud creditors, your

verdict as to such gift, payment or transfer must be

for the defendants.

5. Defendants request the following additional

instructions

:

22. The transfers which the plaintiff seeks to re-

cover consist of separate money payments and sep-

arate money loans made at different times during a

period of over three years. You are to consider the

evidence on each one of these loans or payments and

determine the character of each loan or payment in

the light of the circumstances existing at the time

when such loan or payment was made. [27]

23. If a loan or payment was not fraudulent at

the time it was made, it did not become fraudulent

by reason of insolvency or any other event which oc-

curred two or three years thereafter. Evans vs.

Sparks, 170 C. 532 ; Miller vs. Keegan, 92 C.A. (No.

2) 846.



32 S, Eisenrod and H. Eisenrod vs.

24. The plaintiff must establish by a clear pre-

ponderance of the evidence that these two defend-

ants conspired in 1945 to cheat the creditors of

Poulsen & Nardon, Inc. In the absence of such a

clear preponderance of evidence, your verdict must

be for the defendants.

Respectfully submitted,

E. MARSHALL BITGOOD,
Attorney for Defendants.

/s/ NATHAN APRIL,
of Counsel.

[Endorsed]: Piled Sept. 10, 1952. [28]

United States District Court, Southern District of

California, Central Division

[Title of Cause.]

MINUTES OF THE COURT: TRIAL

Date : May 7, 1952 ; at Los Angelss, Calif.

Present : The Honorable Ernest A. Tolin, District

Judge; Deputy Clerk: Wm. A. White; Reporter:

Fred Sherry ; Counsel for Plaintiff : Thomas S. To-

bin; A. J. Bumb; Counsel for Defendant: Nathan

April.

Proceedings: Further jury trial. Attorney Tobin

is absent. Counsel for defendant presents final argu-

ment. Attorney Tobin arrives at 10:30 a.m. Plain-

tiff's attorney gives rebuttal argument. Counsel ap-
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proach the bench, out of hearing of jury and plain-

tiff moves the Court to amend paragraph 13 of the

complaint by interlineation. The defendant renews

motion for a directed verdict.

The Court finds

:

It is ordered that the motion made by the plain-

tiff to amend paragraph 13 of the complaint by

interlineation is granted.

It is ordered that the motion made by the defend-

ant for a directed verdict is denied. [29]

The Court instructs the jury as to the law ajD-

plicable to the case, and at 2:37 p.m., Laurence G.

Murphy and Verga Vaughn are sworn as officers to

care for the jury, and the jury retires to the jury-

room to deliberate upon its verdict.

It is ordered that the matron's services be paid

for by the Marshal.

Issued abstract to the Marshal.

At 10:32 p.m. Court reconvenes, appearances as

before; and the jury returns its verdict in open

Court, which verdict is ordered filed and entered,

and it is ordered that judgment be entered pur-

suant thereto, said verdict being as follows : [30]

VERDICT

We, the jury, in the above entitled action, find

the following special verdict

:

The questions you will answer in your verdict,

insofar as it will relate to this transaction, are these

:
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Part ^'A"

Question No. 1: Were any part of the March

1945 loans [31] made by Poulsen & Nardon, Inc., a

corporation, to Lincoln Machine Co., Inc., fraudu-

lent transfers as that term has been defined to you

in the instructions of the Court ?

Answer ^'Yes" or "No": Yes.

Question No. 2: If your answer to Question No.

1 is ''Yes", Question No. 2 is, "What part of said

sum of $400,000.00 do you find to have been a fraud-

ulent transfer"? (Here insert the amount, if any)

$400,000.00.

Question No. 3: If your answer to Question No.

1 is "Yes", did a conspiracy to make that loan as

a fraudulent transfer exist at the time the money

was delivered to Lincoln Machine Co., Inc.?

Answer "Yes" or "No": Yes.

Question No. 4: If your answer No. 3 is "Yes",

was defendant Solomon Eisenrod a member of the

conspiracy ?

Answer "Yes" or "No": Yes. [32]

Question No. 5: If your answer to Question No.

3 is "Yes", was defendant Harry E. Eisenrod a

member of the conspiracy?

Answer "Yes" or "No": Yes.

Question No. 6: If your answer to Question No.

3 is "No", did defendant Solomon Eisenrod in-

dividually, but not as a conspirator, wilfully par-

ticipate in such loan for a fraudulent purpose as that
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term has been defined for you in the Court's In-

structions ?

Answer '*Yes" or "No":

Question No. 7: If your answer to Question No.

3 is "No", did defendant Harry E. Eisenrod in-

dividually, but not as a conspirator, wilfully par-

ticipate in such loan for a fraudulent purpose as

that term has been defined for you in the Court's In-

structions ?

Answer "Yes" or "No": [33]

Part "C"

Question No. 1 : Is it true that Poulsen & Nardon,

Inc., with the intent and purpose on its part to

hinder, delay or defraud existing or future credi-

tors, between the 16th day of August, 1946, and the

27th day of December, 1946, transferred to the Bay
Products Corporation and to the defendant Solo-

mon Eisenrod the sum of $10,953.60 (or some part

thereof) in cash?

Answer "Yes" or "No": Yes. [35]

Question No. 2 : If your answer to Question No. 1

is "Yes", here insert the exact sum you find to have

been so transferred. $10,953.60.

Question No. 3 : If your answer to Question No. 1

is "Yes", was such transfer effected as an overt act

in a conspiracy between defendants Solomon Eisen-

rod and Harry E. Eisenrod?

Answer "Yes" or "No": Yes.

Question No. 4: If your answer to Question No.

1 is "Yes", and your answer to Question No. 3 is
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*'No", your Question No. 4 is this: Did defendant

Solomon Eisenrod individually, but not as a con-

spirator, wilfully participate in the transfer re-

ferred to in Question No. 1 of this portion of the

Verdict, with personal intent on his part to thereby

hinder, delay or defraud existing or future creditors

of Poulsen & Nardon, Inc. ?

Answer ''Yes" or "No": [36]

Question No. 5 : If your answer to Question No. 1

is "Yes" and if your answer to Question No. 3 is

"No", your Question No. 5 is this: Did defendant

Harry E. Eisenrod individually, but not as a con-

spirator, wilfully participate in the transfer re-

ferred to in Question No. 1 of this portion of the

Verdict, with personal intent on his part to thereby

hinder, delay or defraud existing or future creditors

of Poulsen & Nardon, Inc.?

Answer "Yes" or "No":

Part "D"

Question No. 1: Did Poulsen & Nardon, Inc., a

corporation, within one year prior to the filing of

the petition in bankruptcy against it, make transfer

or transfers which were fraudulent as viewed in

the light of the Court's Instructions?

Answer "Yes" or "No": Yes. [37]

Question No. 2 : If your answer to Question No. 1

is "Yes", here state the total sum of any such trans-

fer or transfers.

$276,309.33.

Question No. 3 : If your answer to Question No. 1
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is ''Yes", did defendants as conspirators cause the

making of such transfer or transfers'?

Answer "Yes" or "No"; Yes.

Question No. 4; If your answer to Question No.

3 is "No", did Solomon Eisenrod individually, but

not as a conspirator, wilfully participate in such

transfer or transfers with personal intent on his

part to thereby hinder, delay or defraud existing

or future creditors of Poulsen & Nardon, Inc., a

corporation ?

Answer "Yes" or "No": [38]

Question No. 5: If your answer to Question No.

3 is "No", did Harry E. Eisenrod individually, but

not as a conspirator, wilfully participate in such

transfer or transfers with personal intent on his

part to thereby hinder, delay or defraud existing or

future creditors of Poulsen & Nardon, Inc., a cor-

poration %

Answer "Yes" or "No":

We return our replies to the foregoing questions

as our unanimous verdict this 7th day of May, 1952.

/s/ ERNEST C. JOHNSON,
Foreman of the Jury. [39]

[Endorsed] : Filed May 7, 1952.
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United States District Court, Southern District of

California, Central Division

[Title of Cause.]

MINUTES OF THE COURT

Date : May 8, 1952 ; at Los Angeles, Calif.

Present : The Honorable Ernest A. Tolin, District

Judge; Deputy Clerk: Wm. A. White; Reporter:

Fred Sherry; Counsel for Plaintiff: Thomas S. To-

bin; A. J. Bumb; Counsel for Defendant: Nathan

April.

Nature of Proceedings: Attorney for the defend-

ant moves the Court for and order to set aside the

special verdict and for a new trial.

Ruling : It is ordered that the motions are denied

and it is ordered that judgment be entered in favor

of the plaintiff and against the defendant.

Attorney for the plaintiff is to draw form of

judgment pursuant to Local Rule 7.

EDMUND L. SMITH,
Clerk.

/s/ By WM. A. WHITE,
Deputy Clerk. [40]
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In the District Court of the United States

Southern District of California,

Central Division

No. 12,091-T

ERNEST R. UTLEY, as Trustee in Bankruptcy of

the Estate of Poulsen & Nardon, Inc., a cor-

poration, Plaintiff,

vs.

SOLOMON EISENROD, HARRY E. EISEN-
ROD and LINCOLN MACHINE COMPANY,

Defendants.

JUDGMENT FOR PLAINTIFF AGAINST DE-
FENDANTS SOLOMON EISENROD AND
HARRY E. EISENROD.

The above entitled action coming on for trial be-

fore the undersigned Judge of the above named

Court on April 22, 1952, at the hour of 10:00 o'clock

in the forenoon on said date, and a jury having been

demanded in the answer filed by the defendants

Solomon Eisenrod and Harry E. Eisenrod, and a

jury, including alternates, having been duly im-

IDanelled, the x>laintiff appearing in person and by

his attorneys, Messrs. Craig, Weller and Laugharn,

Thomas S. Tobin and A. J. Bumb of counsel, and

the defendants Solomon Eisenrod and Harry E.

Eisenrod appearing in person and by their attor-

neys E. Marshall Bitgood and Nathan April, and

testimony having been taken and certain interroga-

tories having been submitted by the Court to the
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jury in the form of a special verdict, and the

cause [41] having been argued by counsel, and the

jury having returned its verdict in favor of the plain-

tiff and against the defendants Solomon Eisenrod

and Harry E. Eisenrod in the sum total of $687,-

272.93, and said jury having found that conveyances

of funds represented by said verdict had been made

by the defendants Solomon Eisenrod and Harry E.

Eisenrod, as officers and directors of Poulsen &
Nardon, Inc., to various corporations controlled,

dominated and operated by them and pursuant to

a conspiracy on the part of said defendants Solo-

mon Eisenrod and Harry E. Eisenrod to hinder,

delay or defraud the creditors of Poulsen & Nar-

don, Inc., and said special verdict having been re-

ceived and filed by the Court on May 7, 1952 and

on May 8, 1952, motions made by said defendants

for a judgment notwithstanding the verdict of the

jury and to set aside the same, and in the alterna-

tive for a new trial having been denied, now on

motion of Messrs. Craig, Weller & Laugharn,

Thomas S. Tobin and A. J. Bumb of counsel, attor-

neys for the plainti:ffi, it is

Ordered, Adjudged and Decreed that the verdict

of the jury in favor of the plaintiff and against the

defendants Solomon Eisenrod and Harry E. Eisen-

rod be and the same hereby is approved and adopted

by the Court.

It is further ordered, adjudged and decreed that

the plaintiff Ernest R. Utley, as Trustee in bank-

ruptcy of the estate of Poulsen & Nardon, Inc.,
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bankrupt herein, have and recover judgment jointly

and severally against the defendants Solomon Eis-

enrod and Harry E. Eisenrod in the sum of $687,-

272.93.

It is further ordered, adjudged and decreed that

plaintiff have and recover his costs and disburse-

ments herein to be taxed and allowed by the Clerk

of this Court. Taxed at $87.29.

Done at Los Angeles, in the Southern District of

California, this 26th day of May, 1952.

/s/ ERNEST A. TOLIN,
United States District Jduge.

[Endorsed] : Docketed and Entered May 27, 1942.

[Title of District Court and Cause.]

NOTICE OF APPEAL

Notice is hereby given that Solomon Eisenrod and

Harry Eisenrod, the defendants above named,

hereby appeal to the United States Court of Ap-

peals for the Ninth Circuit from the final judgment

entered in this action on May 27, 1952.

/s/ NATHAN APRIL,
Attorney for Appellants

SOLOMON EISENROD and

HARRY E. EISENROD

[Endorsed] : Filed June 24, 1952. [44]
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[Title of District Court and Cause.]

ORDER EXTENDING TIME TO FILE THE
APPEAL RECORD

At Los Angeles in said District the . . day of July,

1952.

Upon the affidavit of Nathan April hereto an-

nexed, it is Ordered,

That the time of the appellants to file their rec-

ord on appeal and to docket the appeal be, and the

same hereby is extended to and including the 30th

day of August, 1952.

/s/ ERNEST A. TOLIN,

United States District Judge.

Presented by

/s/ NATHAN APRIL,
Attorney for appellants. [45]

AFFIDAVIT

State of California,

County of Los Angeles—ss.

Nathan April being duly sworn says;

—

I am the attorney for the appellants herein. The

notice of appeal from the final judgment herein

was filed in the clerk's office on June 24, 1952 and

the time within which to file the record on appeal

expires on August 3, 1952.

I have deferred the ordering of the complete

stenographic transcript until such time as the ap-
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pellants were able to collect an adequate fund to

finance the completion of the printed record on ap-

peal. This, they have not been able to do up to the

present time and I have therefore been compelled

to abandon several intended points on appeal and

to limit myself to such points as could be raised

upon the judgment roll, the defendants' motions, the

court's charge to the jury and the exceptions [46]

thereto. Such a transcript was ordered and paid

for by me on July 21, 1952; but the reporter in-

forms me that by reason of prior commitments, he

will not be able to furnish the transcript in time

to docket the appeal on August 3, 1952.

Wherefore I respectfully request that the time

of the appellants to file the record on appeal and

to docket the appeal be extended to and including

August 30, 1952.

/s/ NATHAN APRIL

Subscribed and sworn to before me this 22nd day

of July, 1952.

/s/ [Illegible.]

Notary Public

Los Angeles County. [47]

Acknowledgment of Service attached.

[Endorsed] : Filed July 22, 1952.
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[Title of District Court and Cause.]

POINTS UPON WHICH THE APPELLANTS
INTEND TO RELY

To
: Craig, Weller and Laughran,

Attorneys for appellees:

Appellants will rely upon appeal upon the follow-

ing points;

1. The court below erred in entertaining jurisdic-

tion of this case and in denying defendants motions

to dismiss for want of jurisdiction.

/s/ NATHAN APRIL,
Attorney for appellants.

Affidavit of Service by Mail attached.

[Endorsed] : Filed Aug. 5, 1952. [48]

[Title of District Court and Cause.]

APPELLANT'S DESIGNATIONS FOR THE
RECORD ON APPEAL

To : Craig, Weller and Laugharn,

Attorneys for Appellees:

The defendants-appellants designate for the rec-

ord on appeal, in addition to those matters required

to be included therein by F.R.C.P. No. 75 (g), a

transcript of the following

;

1. The motions made by the defendants at the

opening of the trial to dismiss the complaint and

the Court's rulings thereon.
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2. The defendants' written requests for instruc-

tions to the jury.

3. The Court's instructions to the jury.

4. Defendants' exceptions to the Court's instruc-

tions to the jury and to the Court's refusals to

charge as requested.

/s/ NATHAN APRIL,
Attorney for appellants.

AB&davit of Service by Mail attached.

[Endorsed] : Filed Aug. 5, 1952. [50]

[Title of District Court and Cause.]

APPELLEE'S WAIVER OF COUNTER-
DESIGNATION

To: Edmund L. Smith, Clerk of the above-named

Court

:

The undersigned attorneys for the appellee hereby

waive right to counter-designation of parts of the

record on appeal and consent that after disposition

of the motion to correct Reporter's TranscrijDt set

for August 18, 1952, at 10 a.m., the record may be

forwarded to the Clerk of the U. S. Court of Ap-

peals for the Ninth Circuit for printing.

Dated: August 5, 1952.

CRAia, WELLER & LAUGHARN
/s/ By THOMAS S. TOBIN,

Attorneys for Trustee.

[Endorsed] : Filed Aug. 7, 1952. [52]
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[Title of District Court and Cause.]

STIPULATION AND ORDER

It is stipulated and agreed between the parties

hereto that the time of the appellants to file their

record on appeal and to docket said appeal be and

the same hereby is extended to and including Sep-

tember 22, 1952, and that an order may be entered

hereon without notice.

Dated, August 12, 1952.

/s/ NATHAN APRIL
Attorney for Appellants.

/s/ CRAIG, WELLER & LAUGHARN,
Attorneys for Appellees.

/s/ THOMAS S. TOBIN.

So ordered.

/s/ JAMES M. CARTER,
District Judge.

Acknowledgment of Service attached.

[Endorsed] : Filed Aug. 21, 1952. [53]

[Title of District Court and Cause.]

CERTIFICATE OF CLERK

I, Edmund L. Smith, Clerk of the United States

District Court for the Southern District of Cali-

fornia, do hereby certify that the foregoing pages

numbered from 1 to 53, inclusive, contain the origi-

nal Complaint; Answer; Defendants' Requests for



Ernest R. Vtley, Trustee 47

Instructions to the Jury; Defendants' Additional

Requests for Instructions to the Jury; Verdict;

Judgment; Notice of Appeal; Order Extending

Time to Docket Appeal; Statement of Points on

Appeal; Designation of Record on Appeal; Waiver

of Counter-Designation of Record on Appeal and

Stipulation and Order Extending Time to Docket

Appeal and a full, true and correct copy of Minutes

of the Court for April 22 and 23, May 1, 7 and 8,

1952, which, together with Reporter's Transcript of

Proceedings on April 22, 1952, transmitted herewith,

constitute the record on appeal to the United States

Court of Appeals for the Ninth Circuit.

I further certify that my fees for preparing and

certifying the foregoing record amount to $4.00

which Sinn has been paid to me by appellants.

Witness my hand and the seal of said District

Court this 17 day of September, A.D. 1952.

[Seal] EDMUND L. SMITH,
Clerk.

/s/ By THEODORE HOCKE,
Chief Deputy.
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In the United States District Court, Southern

District of California, Central Division

No. 12,091-T

ERNEST R. UTLEY, as Trustee in Bankruptcy of

the Estate of Poulsen & Nardon, Inc., a cor-

poration, Plaintiff,

vs.

SOLOMON EISENROD and HARRY E.

EISENROD, Defendants.

REPORTER'S TRANSCRIPT OF
PROCEEDINGS

Los Angeles, California, Tuesday, April 22, 1952

Honorable Ernest A. Tolin, Judge Presiding.

Appearances: For Plaintiff: Craig, Weller &
Laugharn, By Thomas S. Tobin, Esq. For Defend-

ants: Nathan April, Esq. [1*]

Los Angeles, Tuesday, April 22, 1952, 10 a.m.

(A jury was duly empaneled and sworn to

try the cause, and following the statutory ad-

monition to the jury, a recess was taken until

1:30 o'clock p.m. of the same day.)

Los Angeles, Tuesday, April 22, 1952, 1:30 p.m.

(The following proceedings were had outside

the presence of the jury:)

The Court : You have a motion, Mr. April ?

* Page numbering appearing at top of page of original Re-

porter's Transcript of Record.
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Mr. April : Now, may it please the court, the de-

fendants move to dismiss the complaint upon the

ground that this court has no jurisdiction of a pur-

ported cause of action attempted to be set up in

the complaint.

I am frank to say that I had originally intended

to make a motion to dismiss the complaint for

failure to state facts, because I had assumed that

this action was an action to set aside fraudulent

conveyances, and in an action of that kind this

court has jurisdiction; but I have been instructed

by the memorandum which counsel for the plain-

tiff has submitted to your Honor, and I am now
reading from page 6 of that memorandum:

"That it is the contention of the trustee that

these loans to the Lincoln Machinery Company
and to the Eisenrods and their various enterprises

were made in violation [2] of Sections 823, 824,

and 825 of the Corporation Code of California,

and that these defendants are liable to creditors

and the trustee in bankrutcy under Section 826

of the Corporation Code of California for the full

amounts so diverted."

I trust I won't bore the court if I go back to

first principles.

(Thereupon argument was presented on be-

half of the motion.)

The Court: I think we should dispose of the

jurisdictional question.

It is sufficient under the liberality of Rule 8,

governing the filing of pleadings in the District
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Courts, to state facts upon which relief can be

granted.

What bothers me is what relief is he asking?

I think when this was last before us it was

brought out that he seeks legal relief. Otherwise,

I would have felt that the jury would have been
|

an advisory jury. But on the theory he seeks legal i

relief, he is entitled to a jury as of right.

However, the complaint would certainly have

been vulnerable to a motion for more definite state-

ment, had one been seasonably made.

The jurisdictional question is the one that con-

cerns me now, so we will hear from your opposition

as to what it is [3] that vests us with jurisdiction.

(Thereupon argument was presented on be-

half of plaintiff.)

The Court: We will ask you to give us a brief,

drawing a picture, if you will, of the jurisdictional

problem, as if I were a student down here at a

night law school and not a very bright student.

Present it so I can get it quickly.

The question is raised with considerable vehe-

mence now, and I want to have the picture drawn

for me.

If you will, now, Mr. April, please restate your

motion and your other grounds, but don't argue it.

Mr. April: My motion is to dismiss for failure

to state facts sufficient to make out a claim for

relief. Unless your Honor allows me to argue the

motion, T don't know how I can prove to your

Honor that it doesn't state facts.
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The Court: I have mulled over this complaint

off and on for the last month, and when I say

that it is not the happiest statement of the cause

of action, in my view it is a sufficient complaint

to satisfy the requirements of Local Rule 8 of

the Federal Rules of Civil Procedure and other

requirements pertaining to pleadings.

The motion is denied.

Mr. April: Very well, your Honor. I think I

could have convinced your Honor I am right.

The Court: If you had made a motion for a

more definite statement at any time prior to the

immediacy of the trial, I [4] would have granted it.

Mr. April: If I had been in the case at its

inception, I would have made this motion at the

time to dismiss it; but when I came in, I just came

in to try this case, and it is only since the last

few days in scanning the complaint that I dis-

covered the hiatus, and that it does not state facts.

The Court: We will take a short recess.

(A short recess was taken, after which court

convened with the jury present.

(Opening statement on behalf of plaintiff

was then made, following which the following

proceedings were had outside the hearing of

the jury:)

Mr. April: Based upon counsel's opening state-

ment, may I renew my motion?

The Court: You may renew your motion at any

time.

Mr. April: Very well, I now renew^ my motion
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to dismiss this action upon the ground it is not

an action cognizable by this court; that the entire

action, obviously, is one brought for the purposes

of recovery against the officers of a corporation

for alleged breach of fiduciary duty; that an action

of that kind is not an action under 70(e) of the

Bankruptcy Act at all ; that the action is one sound-

ing in corporate law and one which could have been

brought properly in the Superior Court of the

State of California, if there was any basis for it. [5]

I would have pointed out that very thing, if I

had been permitted to argue my motion before

this, but counsel's opening has made it definite.

The Court: I apprehend that your motion is

a renewal of the motion to dismiss on the ground

that this court does not have jurisdiction, that

it should be in the Superior Court.

Your motion also includes a motion to dismiss

on the theory that the opening statement and the

complaint taken together do not show the state-

ment of a sufficient cause of action, even if the

court does have jurisdiction.

Mr. April: I will amend that. I will say my
motion is based now upon the complaint and the

opening, and I say that the opening further eluci-

dates my claim that this court has no jurisdiction,

not that the complaint has failed to state facts

sufficient to constitute a cause of action

The Court: Not that it does?

Mr. April: That is not the basis. Frankly, I

spoke ahead of myself.

The Court: There is nothing to rule on at this
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time. I have ordered the motion to be submitted

on the filing of briefs, which are promised to me

at one o'clock tomorrow.

Defendant having reserved his right to make

an opening statement until the plaintiff has rested

his case, the court calls upon the plaintiff to go

forward with the proof. [6]

Los Angeles, Calif., Wednesday, May 7, 1952

Upon the completion of presentation to the jury

of testimony on behalf of the respective parties

hereto, the following instructions were given to

the jury:

The Court: It is just traditional in these courts

that when the judge is delivering instructions to

the jury the doors of the courtroom are locked.

No one can get out nor can anyone come in until

the charge is finished.

I am following the well-established tradition. If

anyone wants to go out before we start instructing

the jury, they may do so now. Otherwise, you are

required to remain in the courtroom until the

charge is finished. That will be a matter of thirty-

five or forty minutes.

The court finds the jury and alternate present as

before. Counsel are present. Mr. Solomon Eisenrod

is here. Mr. Harry Eisenrod appears to be absent.

Counsel have come to the bench and made a

motion which, so far as the motion and motions which

were made at the bench are concerned, with the

jury's interest in this case, simply amounts to this;

Paragraph XIII of the complaint has been

amended because the court granted the motion.
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In the course of the instructions I will read to

you the complaint as it now stands as amended,

certain defendants [7] have been changed.

At the time that the complaint was served upon

the defendants, they, of course, had to file an

answer. They filed their answer denying the par-

ticular dates which were charged, and it has been

agreed between counsel and the court has ordered

that the answer on file is deemed to deny the dates

now charged in this Paragraph XIII as well as

the dates which were in that paragraph at the time

the complaint was drawn. That only goes to a part

of the case, but it is one of the things which has

occurred and with which you have to deal.

So I have stated it to you.

It becomes my duty as judge to instruct you in the

law that applies to this case. It is your duty as

jurors to follow the law as I shall state it to you.

On the other hand, it is your exclusive province

to determine the facts in the case, and to consider

and weigh the evidence for that purpose.

The authority thus vested in you is not an arbi-

trary power, but must be exercised with sincere

judgment, sound discretion, and in accordance with

the rules of law stated to you.

If in these instructions any rule, direction or idea

be stated in varying ways, no emphasis thereon

is intended by me, and none must be inferred by

you. [8]

For that reason, you are not to single out any

certain sentence or any individual point or instruc-

tion and ignore the others, but you are to consider
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all of the instructions as a whole and to regard

each in the light of all of the others.

If during this trial I have said or done anything

which has suggested to you that I am inclined

to favor the claims or position of any party to

the suit, you will not su:ffer yourselves to be in-

fluenced by any such suggestion, because it has

been the intention of the court that all the issues

of fact in the case shall be decided by you.

We have prepared a rather elaborate form of

verdict, which will require you to find upon many

issues, and I do not want you to take any cue

from me as to how those should be decided as fact

matters. You are the exclusive judges of the facts

and the fact disputes which are committed to you.

It is your duty as jurors to consult with one

another and to deliberate with a view to reaching

a verdict if you can do so without violence to your

individual judgment.

Each of you must decide the case for yourself,

but you should do so only after a consideration

of the case with your fellow jurors. You should

not hesitate to change or abandon your opinion if

convinced that it is erroneous.

However, you should not be influenced to vote

in any way on the questions submitted by the single

fact that a [9] majority of the jurors, or any of

them, favor such a decision. In other words, you

should not surrender your honest convictions con-

cerning the effect or weight of the evidence for

the mere purpose of returning a verdict, or solely

because of the opinions of the other jurors.
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This suit is brought by the trustee in bankruptcy

of the estate of Poulsen & Nardon, Inc. When
we come to mention that firm hereafter, we will

probably simply call them ''Poulsen & Nardon."

But it is the concern that has been variously re-

ferred to in the evidence as the bankrupt, or as

Poulsen & Nardon, or as Poulsen & Nardon, Inc.,

or as Poulsen & Nardon, Incorporated.

The purpose of the suit is to recover from de-

fendants equivalent sums of money to amounts

which plaintiff claims were fraudulently transferred

to others, by the willful acts of defendants, and

with intent on the part of the defendants to trans-

fer assets of Poulsen & Nardon to corporations

in which they were substantially interested; all

with intent that by such transfer Poulsen & Nardon

would become so reduced in assets that it would

be unable to fully pay its creditors.

In the course of the instructions you will prob-

ably hear the term "fraudulent conveyance."

The term ''fraudulent conveyance" is simply one

that the term implies, namely, a conveyance or

transfer made by [10] a debtor with the intent and

purpose on his part to hinder, delay or defraud

his creditors and to impede them in the collection

of their debts.

Every lawsuit is started by the filing of a com-

plaint. The complaint is drawn by the attorneys

for the party bringing the suit. That person is

called the plaintiff, and his attorneys select what-

ever language they feel will lay the case before the

court or jury.
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After that complaint is filed in the court, the

clerk issues a summons upon it, and a copy of

the complaint is delivered to the defendant.

In the course of time the defendant or defendants

file answers. Now, it seems to me that a jury about

to consider a case should hear either the complaint

or a summary of it and of the answer, because

those pleadings join the issues. I am not going

to read you the entire complaint, because at some

of the sessions we have had out of the presence

of the jury some of the matters in the complaint

have been disposed of and will not enter into your

consideration. As often happens in these papers,

things are written into them which are argumenta-

tive, but I will read you those portions of the

complaint, and, as we go along, those portions of

the answer which I feel you should have, and other

portions of the complaint and other portions of

the answer will be summarized for you. [11]

Complaints are broken into paragraphs, and the

first three paragraphs of the complaint are admitted.

That is, by not having filed any answer to those

three paragraphs, the defendants have conceded

the truth of those three paragraphs.

I will read those to you:

^ "At all times hereinafter mentioned, Poulsen &
Nardon, Inc., was, since has been, and still is a

corporation organized and existing under and by

virtue of the laws of the State of California, with

its principal place of business situated in the city

of Vernon, County of Los Angeles, State of Cali-

fornia.
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''At all times hereinafter mentioned, the defend-

ants Solomon Eisenrod and Harry E. Eisenrod

were officers and directors of Poulsen & Nardon,

Inc. That the defendant Solomon Eisenrod was

president and treasurer of said corporation, and

the defendant Harry E. Eisenrod was secretary of
j

said corporation.
|

''At all times hereinafter mentioned, the Lincoln
j

Machine Company, Inc., was a corporation organ-

ized and existing under and by virtue of the laws

of the State of New York, with its principal place

of business in the city of Providence, State of

Rhode Island. That said Lincoln Machine Company,

Inc., was owned, controlled, dominated and oper-

ated by the defendants [12] herein, and that the

defendants herein owned all of the stock in said

Lincoln Machine Company, Inc., and that said

Lincoln Machine Company, Inc., also owned, con-

trolled and dominated by the defendants herein,

on March 12, 1945, acquired all of the outstanding

capital stock of Poulsen & Nardon, Inc. At a

meeting of the board of directors had and held at

the place of business of Poulsen & Nardon, Inc.,

at Vernon, California, on or about the 12th day

of March, 1945, the defendants, Solomon Eisenrod

and Harry E. Eisenrod, caused themselves to be

elected directors of Poulsen & Nardon, Inc., and

thereafter caused themselves to be elected presi-

dent, vice-president, secretary and treasurer thereof,

respectively."

Down to that point in my reading of the com-
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plaint there is not any dispute. The defendants

have admitted that is true.

Paragraph TV alleges:

"That this action is brought for relief," because

of what it denominates '^ fraudulent conveyances

made by the bankrupt with intent and purpose of

the part of Poulsen & Nardon, Inc., and the de-

fendants herein, as officers and directors thereof,

to hinder, delay, and defraud existing and future

creditors of Poulsen & Nardon, Inc." [13]

Respecting this last allegation, defendants in their

answer admit that from time to time Poulsen &
Nardon, Inc., loaned various sums of money to

Lincoln Machine Company, Inc., as reflected on

the books and records of Poulsen & Nardon, Inc.

They deny the allegations of intent and purpose

to which the court has just alluded. They deny

any violation of the Bankruptcy Act, or other

laws.

In their pleading they have said that as to that

paragraph they allege that the sums of money
loaned to Lincoln Machine Company, Inc., are

reflected on the books and records of Poulsen &
Nardon, Inc., and they deny everything else that

is set forth in that paragraph.

Paragraph V is admitted in full, but I don't

think I need read it all to you. It simply says,

in substance, that on the 15th day of May, 1948,

an involuntary petition in bankruptcy was filed

against Poulsen & Nardon by some of the creditors

of that firm, and that on the 24th day of Sep-

tember, 1948, an order was entered by one of the
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Referees in Bankruptcy of this court adjudicating

Poulsen & Nardon to be a bankrupt; and that

Ernest R. Utley was elected trustee in bankruptcy

on December 17, 1948, and that he put up the

bond required of him, and that he has been the

duly elected and qualified and acting trustee in

bankruptcy for the estate of Poulsen & Nardon, I

Inc., at ail times since that date of December 11, -]

1948. [14]
^

There is no dispute about that.

Paragraph VI is treated in the answer. I will

read you all of Paragraph VI and then will read

the portion of the answer which relates to it.

"Plaintiff alleges that, commencing with on or

about the date of March 12, 1945, and continuing

down to the date of the filing of the involuntary

petition in bankruptcy as hereinbefore described,

said corporation, Poulsen & Nardon, Inc., which

will sometimes be hereinafter referred to as the

bankrupt, acting through its officers and directors,

the defendants herein, Solomon Eisenrod and Harry

E. Eisenrod, and pursuant to a conspiracy, con-

federation and common design on the part of said

bankrupt corporation and its officers and directors,

entered upon a scheme and plot to transfer from

said bankrupt corporation assets belonging to it

and available for the payment of its creditors, to

the defendants herein, and for their use and benefit

and for the use and benefit of Lincoln Machine

Company, Inc., which corporation was owned, con-

trolled, and dominated entirely by tlie defendants

herein, with the intent and ])urpose on the part of
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said bankrupt corporation and its officers and di-

rectors, the defendants herein, to hinder, delay,

or defraud said bankrupt corporation's creditors,

both present and future, by [15] making extensive

loans in cash out of the funds of said bankrupt

corporation to the Lincoln Machin Company, a

corporation, which had little or no assets, without

any right or authority under the by-laws of Poulsen

& Nardon, Inc., to make said loans, and that said

scheme, design and conspiracy contemplated that

thereafter a portion of said funds so transferred

to said Lincoln Machine Company, Inc., should

come back to the defendants herein in the form of

salaries for alleged services rendered as officers

of the Lincoln Machine Company, and said con-

spiracy, confederation, common design and plot

further contemplated that Poulsen & Nardon, Inc.,

should pay the defendants herein exorbitant, un-

reasonable, and inflated salaries, namely, the sum

of $1000 per week to the defendant Solomon Eisen-

rod, as president of said bankrupt corporation, and

the defendant Harry E. Eisenrod the sum of $500

per week, as secretary of said bankrupt corpora-

tion; that the funds of said corporation were to

be transferred to persons, firms and corporations

for the benefit of the defendants herein, Solomon

Eisenrod and Harry E. Eisenrod, in total disregard

of the rights of present and future creditors to

realize on the assets of the said Poulsen & Nardon,

Inc."

In their answer the defendants reply to that

charge [16] in this way:
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''Answering Paragraph VI, defendants deny gen-

erally and specifically each and every allegation

therein contained, except that Poulsen & Nardon,

Inc., made loans to Lincoln Machine Company, Inc.,

as reflected on the books and records of Poulsen

& Nardon, Inc."

I now return to the complaint and read Para- I

graph VII. i

Before reading it, I will tell you in the answer I

defendants deny each and every allegation of Para-

graph VII, that they have not admitted a single

thing in this Paragraph VII which I am about to

read to you.

"That during the period of said conspiracy, con-

federation and common design, the Lincoln Ma-

chinery Company, so owned and controlled by the

defendants herein, was a dormant corporation, was

not operating, had no tangible assets, and had no

funds available with which to pay for the out-

standing capital stock of Poulsen & Nardon, Inc.,

and that said conspiracy, confederation and common

design contemplated that said Lincoln Machine

Company, Inc., would acquire all of the outstand-

ing capital stock of Poulsen & Nardon, Inc., and

would cause the defendants herein to be elected

as officers and directors of said bankrupt corpora-

tion. That after the election of said defendants as

officers and directors of said bankrupt corporation^

and after [17] coming into control of the avail-

able and free assets of Poulsen & Nardon, Inc.,

the defendants herein, as officers and directors of

Poulsen & Nardon, Inc., were to engage in a busi-



Ernest B. Utley, Trustee 63

ness transaction for which the property remaining

in its hands after the conveyance would be an

unreasonably small capital, namely, to cause with-

out authority under the by-laws of said bankrupt

corporation, a loan to be made to the Lincoln

Machine Company, Inc., out of the assets and

funds of the bankrupt corporation, with which

the Lincoln Machine Company, Inc., would acquire

the stock of Poulsen & Nardon, Inc., for the sum

of $917,000.00, thus putting the defendants herein

in full control of the assets of Poulsen & Nardon,

Inc."

As I stated to you before, that paragraph is

denied.

I now read Paragraph VIII:

"That pursuant to said conspiracy and for the

purpose of accomplishing the aims and objects

thereof, on or about March 12, 1945, the bankrupt

corporation, Poulsen & Nardon, Inc., transferred

to the Lincoln Machine Company, Inc., the sum

of $400,000, a part of which was used to repay

a bank loan of the Lincoln Machine Company, Inc.,

the proceeds of which had been used by said Lin-

coln Machine Company, Inc., as part payment of

the purchase price of the capital stock of [18]

Poulsen & Nardon, Inc."

The further parts of Paragraph VIII have been

either eliminated by the limitation of evidence

we have had in the case or by other actions. So

I will turn to the way in which the defendants

have answered the portion which I have read and

will not read you further from Paragraph VIII.



64 S. Eisenrod and H. Eisenrod vs.

To that Paragraph VIII defendants have an-

swered that they deny, except that defendants admit

that from time to time Poulsen & Nardon, Inc.,

loaned various sums of money to Lincoln Machine

Company, Inc., as reflected on the books and rec-

ords of Poulsen & Nardon, Inc.

Paragraph IX of the complaint reads this way:

''That the by-laws of Poulsen & Nardon, Inc.,

in Article III, subdivision 5, authorize the directors

of said corporation to borrow money and to incur

indebtedness for the purposes of incorporation, and

to cause to be executed and delivered therefor in

the corporate name, promissory notes, bonds, de-

bentures, deeds of trust, mortgages, pledges, hypoth-

ecations, or other evidence of debt and securities

therefor, but nowhere in the by-laws of said bank-

rupt corporation was there any provision which

authorized the officers or directors of said bankrupt

corporation to loan money or funds belonging to

said bankrupt corporation to any person, firm, or

corporation, whatsoever, or [19] to loan or advance

the bankrupt corporation's funds to the officers

or directors thereof, or to hypothecate or encumber

property on which the bankrupt corporation or its

creditors could realize, for the purpose of divert-

ing funds derived from such hypothecation for

the benefit of any person, firm, or corporation other

than for the use and benefit of the bankrupt, Poul-

sen & Nardon, Inc., or its creditors, existing and

future."

That Paragraph IX of the complaint is treated
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by the defendants in Paragraph 5 of their answer,

which reads this way:

''Answering Paragraph IX, defendants deny gen-

erally and specifically each and every allegation

therein contained, except as to the contents of the

by-laws of Poulsen & Nardon, Inc. Defendants

further deny any violation of the said by-laws or

at all."

Returning to the complaint, Paragraph X
charges

:

"That pursuant to said conspiracy and for the

purpose of accomplishing the aims and objects

thereof, and with full knowledge of the fact that

Poulsen & Nardon, Inc., was doing business with

numerous persons, firms and corporations on credit

and would incur numerous debts, bills, and obliga-

tions in the future which it would be required to

meet, on March 19, 1945, the defendant herein

acting as officers and directors [20] of said bank-

rupt corporation, at a meeting of directors held

at the place of business of said corporation at

Vernon, California, accepted the resignation of

Irving Graff, the only remaining director outside

of the immediate family of Solomon Eisenrod and

Harry E. Eisenrod, and elected Jack D. Eisenrod

as the third director in place of said Irving Graff.

That at said meeting, after the resignation and

withdrawal of Irving Graff as a director, the de-

fendants herein, together with director Jack D.

Eisenrod, who is not sued here, proceeded to vote

exorbitant, unreasonable and inflated salaries to

each other in the following manner: the defendant
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Solomon Eisenrod suggested fixing the salaries of

the new officers of the corporation, namely, the de-

fendants here; the defendant Solomon Eisenrod

left the room, and the defendant Harry E. Eisen-

rod, together with the director Jack D. Eisenrod,

presented a resolution fixing the salary of Solomon

Eisenrod at the rate of $1,000 per week ; after which

the defendant Solomon Eisenrod came back into

the room. Harry E. Eisenrod retired, and Solomon

Eisenrod and the director Jack P. Eisenrod voted

to fix the. salary of Harry E. Eisenrod at $500 per

week; after which, Harry E. Eisenrod came back

into the room. That said salaries were ridiculously

exorbitant to be paid to officers of a business which

was even then failing by reason of the loans made

to a dormant, inactive corporation as hereinabove

set forth, which had or would ultimately drain

the bankrupt corporation of its realizable assets.

That the salaries so voted by the defendants herein

to each other were not fair salaries for the services

and were particularly unfair to creditors either

existing or future. That said salaries were collected

by the defendants herein, or in the absence of their

collection, were carried on the books of the bank-

rupt corporation as a liability of said corporation

to defendants herein to be used as an offset, if

necessary, against funds diverted by the bankrupt

corporation to the defendants herein."

Turning back to the answer we find that that

charge is answered in this way:

^'Answering Paragraph X, defendants deny gen-

erally and specifically each and every allegation



Ernest R. JJtley, Trustee 67

therein contained, except that they acted as officers

and directors of the bankrupt corporation, and

as such officers and directors fixed salaries in the

sum of $1000 per week for Solomon Eisenrod and

$500.00 per week for Harry E. Eisenrod. Defend-

ants admit that uncollected salaries owing to de-

fendants were carried on the books of the bankrupt

corporation, as a liability [22] of the said corpora-

tion, to the defendants."

Paragraphs XI and XII of the complaint con-

sist of allegations relative to the salaries paid

defendants by Poulsen & Nardon.

The answer denies most of the paragraphs, and

the court does not believe it would be useful to you

for me to read these paragraphs.

As to that paragraph, it will suffice for your

purpose for the court to read a portion of the

answer which, after denial of parts not read to

you, contains this language:

"Admit that salaries were paid to them as re-

flected on the books and records of Poulsen & Nar-

don, Inc."

The general context shows that, by "them," the

answer refers to defendants Solomon Eisenrod and

Harry E. Eisenrod.

Now we come to the paragraph of the complaint

in which there was some amendment by interlinea-

tion. The amendment was made upon a motion

that the plaintiff directed to the court to amend

the complaint so that it would conform to the proof.

That is a common practice, and it does not mean

that he has proved what is now alleged, but if he
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has proved anything concerning that, what is now

pleaded more specifically frames the issue than what

had been pleaded before. Courts are frequently

asked to make such amendments and quite gener-

ally do. [23] As amended, Paragraph XIII reads

this way:

'^That pursuant to said conspiracy and for the

purpose of accomplishing the aims and objects

thereof, the said bankrupt corporation acting

through its officers and directors, the defendants

herein, and with the intent and purpose on its

part to hinder, delay, or defraud existing or future

creditors, between the 15th day of May, 1947, and

the 15th day of May, 1948, transferred to the Lin-

coln Machine Company, Inc., and to the defendant

Solomon Eisenrod, the sum of $46,996.11 in cash,

and to the Bay Products Corporation, an organi-

zation or business which the trustee believes and

alleges was controlled by the defendants herein,

the additional sum of $10,953.60; that the trustee

believes that the said sums of money so transferred

and diverted to the said Lincoln Machine Company,

Inc., and Bay Products Corporation was in turn

transferred back to the defendant Solomon Eisen-

rod by said Lincoln Machine Company, Inc., and

Bay Products Corporation."

That paragraph is the subject of Paragraph 9

of the answer. Paragraph 9 refers to it in this

way:

''Answering Paragraph XIII, defendants deny

generally and specifically each and every allegation

therein contained, exce])t that they admit that [24]
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monies were loaned to Lincoln Machine Company,

Inc., and to the Bay Products Corporation by Poul-

sen & Nardon, Inc. That defendants are without

knowledge or information sufficient to form a belief

as to the exact amount loaned by Poulsen & Nardon,

Inc., to Lincoln Machine Company, Inc., and Bay
Products Corporation. That the said sums are re-

flected on the books and records of Poulsen & Nar-

don, Inc., which said books and records are in

the possession of the plaintiff."

Paragraph XIV refers to a sum of money, and

which the attorneys have agreed are not in every

instance exact sums involved, so I will read the

paragraph omitting the sums of money mentioned

therein. The sums may or may not be matters of

calculation by you, depending upon decisions you

must otherwise make in your deliberations.

Paragraph XIV, with a few changes so that

it will read smoothly, without reading these sums

of money, reads:

"As a result of the acts hereinbefore set forth

and complained of, and pursuant to said conspiracy,

confederation and common design on the part of

the defendants herein, there was transferred to

the defendants herein or for their benefit or for

the benefit of corporations and enterprises owned,

dominated and controlled by the defendants herein

by said bankrupt corporation, a sum of money that

by reason of [25] said transfers as hereinbefore

set forth said bankrupt corporation was fully and

wholly insolvent and unable to pay its debts; that

during the period between March 12, 1945, and
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May 15, 1948, the date of bankruptcy, the bank-

rupt corporation incurred debts and obligations

to various businesses, firms, corporations, the Gov-

ernment of the United States, the State of Cali-

fornia, and other taxing bodies in the amount of

the actual or market value of not over $840,000,

with a deficit of over $1,000,000 during said period ; |

that as to these creditors of said bankrupt corpor- i

ation, the transactions complained of constituted

fraud. '

'

That is the last paragraph of the complaint and

it is answered by the defendants in their answer

this way:

^'Answering Paragraph XIV, defendants deny

generally and specifically each and every allega-

tion therein contained, except that various sums

of money as reflected on the books and records

of Poulsen & Nardon, Inc., were loaned to various ]

corporations as reflected on the said books and

records, and that the said bankrupt corporation

incurred various obligations in the sums reflected

on the books and records of the said bankrupt cor-

poration."

Now, ladies and gentlemen, a complaint filed

by a plaintiff in a lawsuit is not evidence in the

case, [26] nor is an answer evidence. These are

papers by which each party informs the other of

the matters which they charge against the other

and which are either admitted or denied or made

the subject of some special answer; but you cannot

take a complaint as evidence.

Of course, where allegations of a complaint are
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admitted by the answer as some of these have been,

to the extent that they are so admitted they are

to be taken as true, because, not being disputed,

there is nothing for you to decide.

It is the issues created by the portions of the

complaint and answer which I have read which

are before you. They frame the issues for you

so that you may better relate the remaining in-

structions to your specific duties in this case.

I will now acquaint you with a form of verdict

which you will use in reporting your several unani-

mous decisions to the court.

If this were a simple case in which you would

be asked simply to return a verdict for plaintiff

or defendant, in just using either the word ''plain-

tiff" or "defendant," or for the plaintiff in a sum

of money, and where you would simply fill in the

sum of money, we would read the verdict at the

end; but so that you can orient the further instruc-

tions to what you are going to have to do with

those instructions and with the evidence, and what

will be expected [27] of you, I will read you the

verdict at this point.

It is what we call a special verdict.

You might feel with several questions that quite

a chore is handed to you, to ask you for a special

verdict, but the only way in which we can come

to a proper decision as to what to do legally with

this case is in this manner.

I would just suggest to you that while you will

have probably twenty questions, that there was a

jury in one of the othiu' courts a coui)lc of years
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ago that had 96 questions they had to answer,

and it is not uncommon for juries to be asked to

answer particular questions. You will note these

particular questions rather fall into a pattern; that

is, they relate to particular transactions. Then when

you have gone through one transaction, you will

have a substantially similar set of questions as

to the next transaction, so that it is not as com-

plicated on the first blush as you might feel it

would be.

There are several chapters to this verdict. The

first one is Part '^A," and it asks you this ques-

tion:

"Were any part of the March, 1945, loans made

by Poulsen & Nardon, Inc., a corporation, to Lin-

coln Machine Company, Inc., fraudulent transfers

as that term has been defined to you in the in-

structions of the court r'

Now, that refers to the loans, if you believe

there [28] were loans, made in 1945 by that cor-

poration to the Lincoln Machine Company. You

will be asked to answer it yes or no.

The second question is:

''If your answer to question No. 1 is 'Yes,'

question No. 2 is, 'What part of said sum of $400,000

do you find to have been a fraudulent transfer?'
"

If you find that some part of that $400,000 loan

of March, 1945, was a fraudulent transfer, you

will have to insert the amount in answering ques-

tion 2.

Question 3:

"If your answer to question No. 1 is 'Yes,' did
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a conspiracy to make that loan as a fraudulent

transfer exist at the time the money was delivered

to Lincoln Machine Company, Inc.?"

Answer that yes or no.

When we get through reading this verdict, I

will tell you what a conspiracy is.

If you shall have reached a decision that some

part of the loans of March, 1945, constituted frau-

dulent transfers, you will have to determine whether

they were made pursuant to a conspiracy, and you

will answer that question yes or no.

Then you will have, of course, to determine

whether or not there was a conspiracy.

So, question No. 4 states:

''If your answer to question No. 3 is 'Yes,' [29]

was defendant Solomon Eisenrod a member of

the conspiracy?"

You will answer that yes or no.

Question No. 5 is:

"If your answer to question No. 3 is 'Yes,' was

defendant Harry E. Eisenrod a member of the

conspiracy?"

Answer that yes or no.

Question No. 6:

"If your answer to question No. 3 is 'No,' did

defendant Solomon Eisenrod individually, but not

as a conspirator, wilfully participate in such loan

for a fraudulent purpose as that term has been

defined for you in the court's instructions?"

Answer that yes or no.

Then question 7:

"If your answer to question No. 3 is 'No,' did
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defendant Harry E. Eisenrod individually, but not

as a conspirator, wilfully participate in such loan

for a fraudulent purpose as that term has been

defined for you in the court's instructions'?"

Answer that yes or no.

Part ''B", which covers two and a half pages,

has been eliminated, so you do not have to hear

that one. When you come to Part "B" of the

verdict, you will notice I have drawn lines through

it, so do not waste time on considering Part

''B". [30]

We come to Part '^C."

Question No. 1:

^'Is it true that Poulsen & Nardon, Inc., with

the intent and purpose on its part to hinder, delay

or defraud existing or future creditors, between

the 16th day of August, 1946, and the 27th day

of December, 1946, transferred to the Bay Products

Corporation and to the defendant Solomon Eisen-

rod the sum of $10,953.60, or some part thereof,

in cash*?"

That should be answered yes or no.

Question No. 2:

^'If your answer to question No. 1 is 'Yes,' here

insert the exact sum you find to have been so trans-

ferred.
'

'

Question No. 3:

"If your answer to question No. 1 is 'Yes,' was

such transfer effected as an overt act in a con-

spiracy between defendants Solomon Eisenrod and

Harry E, Eisenrod."

Answer that yes or no.
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Question No. 4:

*'If your answer to question No. 1 is 'Yes,' and

your answer to question No. 3 is 'No,' your ques-

tion No. 4 is this : Did defendant Solomon Eisenrod

individually, but not as a conspirator, wilfully [31]

participate in the transfer referred to in question

No. 1 of this portion of the verdict, with personal

intent on his part to thereby hinder, delay or de-

fraud existing or future creditors of Poulsen &
Nardon, Inc.?"

You will be asked to answer that yes or no, and

then you have an identical question as to Harry

E. Eisenrod.

Part "D" commences with the first question:

"Did Poulsen & Nardon, Inc., a corporation,

within one year prior to the filing of the petition

in bankruptcy against it, make transfer or trans-

fers which were fraudulent as viewed in the light

of the court's instructions'?"

Answer that yes or no.

Question No. 2

;

"If your answer to question No. 1 is 'Yes,' here

state the total sum of any such transfer or trans-

fers.
'

'

Question No. 3:

"If your answer to question No. 1 is 'Yes,' did

defendants as conspirators cause the making of

such transfer or transfers'?"

Answer that yes or no.

Question No. 4:

"If your answer to question No. 3 is 'No,' did

Solomon Eisenrod individually, but not as a con-
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spirator, wilfully participate in such transfer or

transfers with [32] personal intent on his part to

thereby hinder, delay or defraud existing or future

creditors of Poulsen & Nardon, Inc., a corpora-

tion?"

Answer that yes or no.

You are asked to make a like finding as to Harry

E. Eisenrod.

You could not return a general verdict without

going through those particular items which would

necessarily be considered before you could render

a general verdict. Therefore, you are not having

any greater burden cast upon you. You are just

asked to particularize, in effect, your deliberations.

It is not enough that you find these defendants

or either of them are indebted to Poulsen & Nardon,

Inc. The plaintiff, before he can recover, must

prove by a clear preponderance of the evidence

that the defendants received money which was paid

or transferred to them or to others for their benefit

with the intention of cheating the creditors of

Poulsen & Nardon. Unless such clear and prepon-

derate evidence is furnished by the plaintiff, an-

swers to the questions put to you must be in favor

of the defendants.

As to monies loaned or transferred to Lincoln

Machine Company, Inc., or any other corporation,

the question for you to determine is not whether

any of these corporations owe money to Poulsen

& Nardon, but whether any monies so [33] owing

by them were loaned or given to tliem by the wilful

action of defendants with the iutontion on the part
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of defendants of cheating the creditors of Poulsen &
Nardon.

You may not presume that a man has committed

a fraud. Before you can find that these defendants

committed a fraud, you must be convinced by a

clear preponderance of the evidence that their action

with respect to their salaries and loaning of monies

was with the intention of cheating the creditors of

Poulsen & Nardon.

Nor are you to determine whether or not these

defendants committed a fraud upon Poulsen &
Nardon, their own corporation. The issue in this

case is whether or not they committed a fraud

upon the creditors of Poulsen & Nardon. If the

loans, payments or transfers complained of by

the plaintiff were not fraudulent as against the

creditors of Poulsen & Nardon, then your verdict

in replying to the several questions must be in favor

of the defendants.

A person is insolvent and a corporation is in-

solvent when the present fair salable value of his

or its assets is less than the amount that will be

required to pay his probable liability on his exist-

ing debts as they become absolute and matured and

due.

It is generally presumed that a debter is solvent.

To overcome such a presumption there must be

proof that the defendant's obligations exceeded the

present fair salable [34] value of his assets.

The fair salable value of property is not what

it would bring at a forced s'd\v on the auction block,
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but is the fair market or cash value as between one

who wants to buy and one who wants to sell.

When dealing with a going concern, the fair

market value of the property at the time of any

transfer must be appraised as that of a going con-

cern and not that of a bankrupt.

The law presumes that a person is innocent of

wrong; that private transactions have been fair

and regular; that the ordinary course of business

has been followed; and an inference of good faith

rather than of fraud should be indulged, and that

the presumptions against fraud must be overcome

by him who alleges improper conduct.

If the plaintiff fails to establish by a clear pre-

ponderance of the evidence that the fair salable

value of all of the assets of Poulsen & Nardon

on December 31, 1945, was less than the amount

required to pay the probable liabilities of Poulsen

& Nardon existing December 31, 1945, then your

verdict as to any transfers, payments or loans made

to Lincoln Machine Company during the year 1945

must be in favor of the defendants, unless you

believe that defendants made such transfers, pay-

ments, or loans as a part of a conspiracy then exist-

ing to defraud the creditors of Poulsen & Nar-

don. [35]

If the plainti:^ fails to establish by a clear pre-

ponderance of the evidence that the fair salable

value of all of the assets of Poulsen & Nardon

on December 31, 1945, was less than the amount

required to pay the probable liabilities of Poulsen

& Nardon on debts, then your verdict as to any
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transfers, payments, or loans made to Lincoln Ma-

chine Company during the year 1945 must be for

defendants, unless you believe that defendants made

such transfers, payments or loans as a part of a con-

spiracy then existing to defraud the creditors of

Poulsen & Nardon.

A corporation is not permitted to declare divi-

dends, or otherwise distribute its capital, or make

gifts, or actually to do any of those things in the

guise of some other transaction, if at that time

there be reasonable ground for believing that there-

upon the corporation's debts and liabilities would

exceed its assets, or that it would be unable to

meet its debts and liabilities as they mature.

In determining whether or not the acts com-

plained of here were fraudulent on the part of the

bankrupt corporation and its directors, you should

take into consideration the extent, if any, to which

Poulsen & Nardon was indebted to creditors.

Originally this suit endeavored to recover the

salaries received by the defendants from Poulsen &
Nardon. For legal reasons, with which you are not

concerned, the [36] court has eliminated that par-

ticular prayer for relief from this action.

However, you may consider the evidence before

you respecting the salaries authorized or paid de-

fendants by Poulsen & Nardon, as bearing upon

the question of whether the defendants acted in

good faith or in bad faith when they caused Poul-

sen & Nardon to make the loans complained of.

The plaintiff has charged that the acts complained

of by the defendants were committed pursuant to
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a conspiracy between them to hinder, delay, or de-

fraud creditors of Poulsen & Nardon.

A conspiracy is a corrupt agreement or under-

standing between two or more persons to commit j

an unlawful act against another.

In this case the conspiracy charged is a civil .

conspiracy and not a criminal one, and proof of i

such conspiracy need not be beyond a reasonable

doubt as in a criminal case. Clear, convincing evi-

dence of the existence of such conspiracy is suffi-

cient. A conspiracy to commit a civil offense may
be proved by circumstantial evidence as well as

by direct evidence, like any other fact. It is not

often that the direct fact of a common unlawful

design which is the essence of a conspiracy can

be proved otherwise than by the establishment of

independent facts bearing more or less closely or

remotely on such design, and such circumstan-

tial [37] may convince the mind reasonably and

logically of the existence of the conspiracy.

Although circumstantial evidence is always ad-

missible to prove conspiracy, the offense cannot be

establish by suspicion. There must be come evi-

dence of such participation or interest in the con-

spiracy.

In determining whether or not these defendants

conspired to cheat and defraud present creditors

existing at the time of the acts complained of,

or future creditors, or both, you may take into

consideration the relationship of the defendants,

their power and the latitude of their power over

the bankrupt corporation, Poulsen & Nardon, Inc.,
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the Lincoln Machine Company, and other persons

and corporations to whom transfers to Lincoln

Machine Company were made; the financial condi-

tion of the corporation, Poulsen & Nardon, Inc.,

at the time when defendants obtained control

thereof; its financial progress prior to their ob-

taining control, and its condition after the defend-

ants had obtained control of the capital stock of

the bankrupt corporation, and control of the direc-

torate thereof; the transactions had between it and

the Lincoln Machine Company, and other corpora-

tions controlled by the defendants; the fairness of

the salaries voted to the defendants; and if, after

fairly considering all of this evidence you are satis-

fied by a clear prepondenance thereof in your own

minds that these defendants [38] conspired to cheat

and defraud creditors, you will bear that in mind

as one of the controlling factors in your decision.

Directors and officers of a corporation are re-

quired to exercise their powers in good faith and

with a view to the interests of the corporation.

Under the laws of the State of California, as

they existed throughout the period in controversy

here, no director or directors of a corporation could

legally distribute any portion of the assets of such

corporation among its shareholders except as divi-

dends on their stock, and in the event of such with-

drawal or distribution of assets among the cor-

poration's shareholders other than as dividends,

in the event that creditors existed at the time of

such withdrawal or distribution, who remain un-

paid at the time of bankruptcy, then the directors
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of such corporation authorizing or ratifying such

withdrawal or distribution are liable to the trustee :

in bankruptcy of such corporation to the extent

needed to satisfy such debts and liabilities.

If you find from the evidence in this case that

at the time Poulsen & Nardon, Inc., turned over

funds and assets to the Lincoln Machine Company,

it was indebted to the United States of America

by reason of a Renegotiation Contract or taxes,

either of which remain unpaid, and the defendants,

knowing of the existence of such claim of the

United States Government, authorized or ratified

diversion [39] of funds to the Lincoln Machine

Company which have not been repaid, then the

plaintiff, as trustee in bankruptcy, is entitled to

recover judgment against the defendants for such

diverted funds, which, of course, will be treated

by you in the answering of the specific questions

which have been put to you.

Plaintiff seeks to enforce his remedy under two

theories. He has pleaded and he says, ''I can go

after these people and I am entitled to recover

because of the existence of the conspiracy and the

fact that the acts done were done pursuant to the

conspiracy.
'

'

Then he has another theory which is that, even

if he has not proved a conspiracy, if he has proved

that these men or either of them did the acts as

an individual, that whichever one, if either, did

the acts as an individual, he would be liable in-

dividually.

You will answer (nicstions which will deliver
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that problem up to the court upon your favorable

or unfavorable verdict to the party presenting the

cause.

I have read you some instruction upon conspiracy,

but I am not certain that I covered the entire sub-

ject sufficiently, so I will read you a further in-

struction from one of the well-known decisions on

the subject.

A conspiracy may be defined as a combination of

two or more persons by concerted action to accom-

plish an [40] unlawful purpose, or some purpose

not in itself unlawful, but by unlawful means.

The gist of the offense is the unlawful combina-

tion or agreement to violate the law. A conspiracy

is a partnership. It is a partnership in an unlawful

purpose or purposes.

However, it is not necessary in order to consti-

tute a conspiracy that two or more persons should

get together and enter into an explicit or formal

agreement for an unlawful scheme, or that they

should directly by words or in writing state what

the unlawful scheme is, or what the details of the

plan are, or the means by which the unlawful

scheme was to be made effective.

It is sufficient if two or more persons in any

manner or through any contrivance, implied or

tacitly, come to a mutual understanding to accom-

plish a common and unlawful design knowing its

object.

In other words, where an unlawful end is sought

to be effected by two or more persons knowingly

working together in any way in furtherance of the
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unlawful scheme or plan, each of the persons is

a member of the conspiracy, though the part of

one is subordinate or is executed at a remote dis-

tance from the other, and all of the conspirators

need not have originally conceived the conspiracy

or participated in its conception.

A conspiracy is not ended as long as the evi-

dence [41] shows an intention to continue it.

Each alleged conspirator who was the agent of

others sometime during the life of the conspiracy

remains an agent during all of its existence, except

that a conspirator has the right to withdraw from

the execution of the conspiracy and is not respon-

sible for those things which happen after he has

affirmatively withdrawn by request.

Under Section 70-e of the National Bankruptcy

Act, a transfer made or suffered by a debtor ad-

judged a bankrupt under this Act, which under any

Federal or State law applicable thereto is frau-

dulent as against or voidable for any other reason

by any creditor of the debtor having a claim prov-

able under this Act, shall be null and void as

against the Trustee of such debtor, and the Trustee

may reclaim and recover such property or collect

its value from, and avoid such transfer or obliga-

tion against whomever may hold or have received

it, except a person as to whom the transfer or ob-

ligation may hold or have received it.

This action is brought by the plaintiff under

this section of the Bankruptcy Act, coupled with

the Uniform Fraudulent Conveyance Law of the
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State of California, the material parts of which

read as follows;

''A conveyance is defined under the Uniform

Fraudulent Conveyance Law of California as in-

cluding every payment of money, assignment * * *

or transfer of [42] tangible or intangible property."

"A creditor is defined as a person having any

claim whether matured or unmatured, liquidated

or unliquidated, absolute, fiji:ed or contingent."

"A debt includes any legal liability, whether

matured or unmatured, liquidated or unliquidated,

absolute, fixed or contingent."

A fair consideration is defined as a considera-

tion given for property when in exchange for

such property or obligation as a fair equivalent

therefor, and in good faith, property is conveyed

or an antecedent debt is satisfied, or when such

property or obligation is received in good faith

to secure a present advance or antecedent debt in

an amount not disproportionately small as com-

pared with the value of the property or obligation

obtained.

Under the Uniform Fraudulent Conveyance Law
of California, every conveyance made without fair

consideration, when the person making it is en-

gaged or is about to engage in a business or trans-

action for which the property remaining in his

hands after the conveyance is an unreasonably small

capital, is fraudulent as to creditors and as to

other persons who become creditors during the

continuance of such conveyance or transaction witli-

out regard to his actual intent.
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In this connection, you are instructed that the

word ''person" includes corporations. [43]

Under the Uniform Fraudulent Conveyance Law
of California, you are instructed that every con-

veyance made, and every obligation incurred, with-

out fair consideration, when the person making

the conveyance or entering into the obligation in-

tends or believes he will incur debts beyond his

ability to pay, is fraudulent as to both present and

future creditors.

You are also instructed that under the Uniform

Fraudulent Conveyance Law of California, every

conveyance made and every obligation incurred

with the actual intent to hinder, delay or defraud

either present or future creditors, is fraudulent

as to both present and future creditors.

In this connection, you are instructed that the

trustee in bankruptcy, plaintiff herein, succeeds

to the rights of both present and future creditors

of the bankrupt corporation, Poulsen & Nardon,

in the event that you should be satified by clear

convincing evidence that the transfers complained

of by the Trustee were made by the bankrupt cor-

poration, its officers and directors, without a fair

consideration and while engaged in or about to

engage in a business or transactions for which the

property remaining in its hands after the transfer

is an unreasonably small capital, and if you so

find, the Trustee, plaintiff here, is entitled to re-

cover such amounts as you find were fraudulently

transferred by the bankrupt corporation to the [44]
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Lincoln Machine Company and to other persons

named in the complaint.

This action is also predicated under Section

67-d of the National Bankruptcy Act. This sec-

tion, insofar as material here, reads as follows

:

"Every transfer made, and every obligation in-

curred by a debtor, within one year prior to the

filing of a petition in bankruptcy by or against

him, is fraudulent as to creditors existing at the

time of such transfer or obligation, if made or

incurred without fair consideration by a debtor

who is or will be thereby rendered insolvent with-

out regard to his actual intent, or as to then exist-

ing creditors, and as to other persons who become

creditors during the continuance of a business or

transaction, if made or incurred without fair con-

sideration by a debtor who is engaged in or is

about to engage in such business or transaction

for which the property remaining in his hands is

an unreasonably small capital without regard to

his actual intent, or as to then existing and future

creditors if made or incurred without fair con-

sideration by a debtor who intends to incur or

believes that he will incur debts beyond his ability

to pay as they mature, or as to then existing or

future creditors if made or incurred with actual

intent to hinder, delay, or defraud either existing

[45] or future creditors."

In this connection, the court instructs you that

the involuntary petition in bankruptcy was filed

on May 15, 1948, and that all transfers made by

the bankrupt of funds to or on behalf of the Lin-
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coin Machine Co., Inc., or other corporations dom-

inated and controlled by the defendants here sub-

sequent to May 16, 1947, may be considered by

you. You may consider whether or not transfers

made by the bankrupt to the Lincoln Machine Com-

pany and other corporations owned or controlled

by the defendants here, subsequent to May 16,

1947, were made for a fair consideration, in good

faith, and taking in exchange a fair equivalent

therefor on the part of the bankrupt, and whether

or not such transfers were made subsequent to

May 16, 1947, rendered the bankrupt corporation

insolvent, or rendered its remaining assets in its

hands as an unreasonably small capital with which

to continue its business, or if the debtor intended

to incur or believed that it would incur debts be-

yond its ability to pay as such debts mature, then

your verdict should be for the plaintiff for such

net amounts as were transferred by the bankrupt

subsequent to May 16, 1948.

Whenever in these instructions I have stated that

the burden of proof rests upon a certain party

to prove a certain allegation made by him, the

meaning of such an instruction is simply this: that

imless the truth of that [46] allegation is proved

by a preponderence of evidence, you shall find the

same to be not true.

The term ^'preponderance of evidence" means

such evidence as when weighed with that opposed

to it has more convincing force from which it

results that the greater probability of truth lies

therein.
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While it is incumbent upon one who asserts the

affirmative of an issue, thus having the burden

of proof, to prove his allegations by a preponder-

ance of the evidence, this rule does not require

demonstration, that is, such degree of proof as,

excluding the possibility of error, produces abso-

lute certainty; because such proof is rarely pos-

sible.

In a civil action such as the one we are now

trying, it is proper to find that a party has succeeded

in carrying his burden of proof on an issue of

fact, if the evidence favoring his side of the ques-

tion is more convincing than that tending to sup-

port the contrary side, and if it causes the jurors

to believe that on that issue the probability of

truth favors that party.

Evidence may be either direct or indirect. Direct

evidence is that which proves a fact in dispute

directly, without inference or presumption, and

which in itself, if true, conclusively establishes the

fact. Indirect evidence is that which tends to estab-

lish a fact in dispute by proving another fact, which,

though true, does not of itself [47] conclusively

establish the fact in issue, but which affords an

inference or presumption of its existence. Indirect

evidence is of two kinds, namely, presumptions and

inferences.

A presumption is a deduction which the law

expressly directs to be made from particular facts.

Unless declared by law to be conclusive, it may be

controverted by other evidence, direct or indirect.

We have no conclusive presumptions applicable in
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this case; but unless so controverted the jury is ^

bound to find in accordance with the presuraption.

An inference is a deduction which the reason of

the jury draws from the facts proved. It must be

founded on a fact or facts proved and be such

a deduction from those facts as is warranted by

a consideration of the usual propensities or passions

of men, the particular propensities or passions of

the person whose act is in question, the course of

business, or the course of nature.

Whenever in these instructions I refer to a

presmnption, I mean one that may be rebutted.

The fact that a presumption arises must never be

taken to mean any change in the rule of burden

of proof. To explain this point more fully : A party

against whom such a presmnption is directed, if

he intends to deny it, must, of course, present

evidence to the contrary, but if the burden of

proof on the issue to which the presumption re-

lates does not rest on him, it is not necessary for

him to overcome the presumption by a [48] pre-

ponderance of the evidence. In that case, with the

burden of proof resting on the party in whose

favor the presumption is invoked, the presmnp-

tion, together with any other evidence supporting

it, to justify a finding in accordance therewith,

must have more convincing force than the contrary

evidence.

In weighing the testimony of witnesses, it is

proper for you to consider those factors of human

nature which, either with or without any wrongful

intention, may obstruct the giving of perfectly
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true testimony. Those factors are suggested by

these questions: Did the witness have full oppor-

tunity to learn the truth? If so, did he have the

intelligence and purpose to ascertain the facts'?

What was the advantage or disadvantage of his

point of observation? Does the evidence show that

the witness had a motive for favoring, or an in-

clination to favor, any party? Was he, in other

words, a biased or an impartial witness? What
degree of intelligence, what quality of memory,

and what grade of moral purpose, so far as con-

cerns this case, were revealed by his appearance,

manner of testifying, and other evidence in the

case? Was the testimony reasonable and consistent

within itself and with uncontradicted facts?

I think you should perhaps know about some of

the presumptions that apply. As I told you, there

are no unrebuttable presumptions in this case. They

are all rebuttable. [49] That is, the law says that

any of these presumptions of the type which apply

in this case shall stand and shall be of the same

weight as evidence, and they are to be governed

by them unless they are rebutted. But they are all

of a kind which proper evidence, if believed by

you, could rebut.

The presumptions that are particularly pertinent

to this case, and I am taking them, gentlemen, from

Section 1963 of the Code of Civil Procedure, are

these

:

That an unlawful act was done with an unlawful

intent.



92 S. Eisenrod and H. Eisenrod vs.

That the person intends the unlawful consequence

of his voluntary act.

That money paid by one to the other was due

the latter.

That prior transactions have been fair and reg-

ular.

That the ordinary course of business has been

followed.

That a writing is truly dated.

That things have happened according to the

ordinary course of nature and the ordinary habits

of life.

That a thing once proved to exist continues as

long as is usual with things of that nature.

That the law has been obeyed.

I think those are the ones which are embraced

within the statute cataloging presumptions.

Throughout the instructions I have referred [50]

to certain other presumptions which you will bear

in mind.

Gentlemen, I will listen to your exceptions.

Mr. Tobin: Might I make the suggestion an

instruction be given that the jurors are the sole

judges of the facts and the credibility of wit-

nesses? I believe that has been omitted, or has not

been stressed.

The Court: If I did not give that instruction,

I give it to you now.

You as jurors are the sole and exclusive judges

of the facts of the case. You have to decide these

facts and no one else. When you return your

verdict, that verdict will be in the form of answers
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to questions. Those answers will stand all the way

up to and through the Supreme Court of the United

States, if this case should ever get there. No one

can upset your decision as to the facts.

If any verdict you return is upset, it would be

because I have not instructed you properly, or be-

cause of some other act or omission of the court;

but you are the sole and exclusive judges in the

whole system of jurisprudence who can decide

the facts of the case, and you will decide the facts

with that in mind.

You will not be questioned as to why you de-

cided a fact a certain way. I can say that no court

would so so, and if anyone else does so, you may
either answer them or tell them it is none of their

business. [51]

There was a verdict rendered in a court in Eng-

land that so incensed the judge that he asked the

foreman why, and the foreman replied, "It is our

verdict, my Lord. That is my answer."

The judge said, "You cannot talk to a judge like

that. Mr. Bailiff, throw him in jail."

The man promptly brought his case to another

court on habeas corpus, and it went up to the

highest coui-t in England on the question of whether

or not the juror could answer the judge as he did.

It went up to the highest court and the decision

was that no juror need answer beyond returning

his verdict.

Are you satified, Mr. Tobin?

Mr. Tobin: Yes, your Honor, with the excep-

tion of the credibility of witnesses.
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The Court: By judging the credibility of wit-

nesses is meant what the jury is to do with respect

to believing or disbelieving a particular witness. The

jurors are the only ones who have the right to

determine which witnesses are to be believed, if any,

and which witnesses are to be disbelieved. The

extent to which you will believe any witness or

witnesses or will accept or reject any documentary

evidence is entirely your province.

I have not commented upon, nor have I intended

to comment upon, nor have I formulated any opin-

ion, as to the [52] credibility of the witnesses in this

case. That is your problem.

Are you satisfied, gentlemen?

Mr. Tobin: Yes, your Honor.

Mr. April: If your Honor pleases

The Court: In accordance with my statement

in chambers, you can approach the bench to state

your exceptions. It was understood you need not

state them in the presence of the jury.

(Thereupon respective counsel approached

the bench, and the following proceedings were

had out of the hearing of the jury:)

The Court : You may state your exceptions.

Mr. April : The dependants except to the failure

of the court to instruct the jury in accordance with

the requested instructions 1, 10, 14, 15, 16, 17, 18,

19, 20, 21, with substituted requested instructions

3, 5, 5-a, 8, 22, 23, and 24.

The defendants further except to any instruc-

tions given to the jury with reference to the duties
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of officers, or directors, under the Corporation

Code of the State of California.

The defendants except to any reference made
to the jury concerning the appropriateness of the

amount of salaries drawn by the defendants, in

their deliberations [53] upon their verdict.

The defendants except to any instructions con-

cerning duties of directors to act in good faith or

as fiduciaries.

The defendants except to the failure of the court

to instruct the jury that transfers made to Lin-

coln Machine Company in and of themselves, with-

out further evidence, that these transfers were paid

over to the defendants, would require a verdict

in favor of the defendants.

The defendants except to such portion of the

charge which intimated to the jury that a mere fair

preponderance of the evidence in a case of fraud

is adequate.

The defendants except to the further charge

concerning credibility of witnesses on the ground

that there is no question of credibility existing in

this case. There is no issue of fact in this case, that

no witness contradicted any other witness in this

case, and that there is no conflict of evidence to

go to the jury in any event.

Mr. Tobin: I will consent to the instructions

given.

I will consent that the court modify the instruc-

I
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tions to provide that the issue of fraud is required

to be proved by clear, convincing evidence, and

mere preponderance of evidence is not sufficient.

I will consent that the court modify that in-

struction with regard to fair preponderance of evi-

dence, to explain that it is clear, convincing evi-

dence that is [54] required.

(The following proceedings were had in the

presence and hearing of the jury.)

The Court : That there will be no misunderstand-

ing, your answer to each and every question sub-

mitted to you in the form of verdict must be by

unanimous verdict. In the Federal Courts all 12

jurors must agree to each and every answer to

each question.

Now, that there may be no misunderstanding

about the degree of proof, I will read you the pre-

ponderance of evidence rule.

This is a case in which it is charged that the

defendants have done certain things fraudulently.

Without going over all of that again, I will advise

you now that before any question may be answered

in such a way that the answer would impute fraud

to either defendant, you must find that fraud to

exist by clear and convincing evidence.

That is still preponderance of evidence, but it

is the highest degree. It approaches reasonable

doubt, but it is not quite reasonable doubt. It is

clear and convincing evidence, evidence which leaves

no substantial doubt in your mind.
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Is that satisfactory, gentlemen?

Mr. Tobin: Yes.

Mr. April: Yes. [55]

The Court: Any further exceptions?

Mr. Tobin: No.

Mr. April: No.

The Court: Members of the jury, thank you for

your patience in listening to the lengthy instruc-

tions. Some were drawn from the plaintiff; some

were drawn from the defendants; and some were

drawn from books on the subjects. We have cer-

tain aids.

You may call for the exhibits. You may look over

them to whatever extent you desire.

If you get into any real conflict on the evidence,

you may have the reporter read it to you. However,

that is a facility I caution you about. We have been

sitting here now into the third week, and it takes

just as long to read the testimony back as it does for

the reporter to take it down in the first instance.

We want you to take whatever time is necessary

for your deliberations. If you do not reach a verdict

by the dinner hour, you will be taken to dinner. If

you need anything for your comfort, the bailiff will

be outside the jury room door. Just rap on the door,

and we will undertake to keep you as comfortable

as a jury can be.

Swear the bailiff and the matron, Mr. Clerk.

(Thereupon the bailiff and matron were

sworn.)

[Endorsed] : Filed Aug. 1, 1952.
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[Endorsed] : No. 13,547. United States Court of

Appeals for the Ninth Circuit. Solomon Eisenrod

and Harry Eisenrod, Appellants, vs. Ernest R.

Utley, as Trustee in Bankruptcy of the Estate of

Poulsen & Nardon, Inc., a Corporation, Bankrupt,

Appellee. Transcript of Record. Appeal from the

United States District Court for the Southern Dis-
|

trict of California, Central Division.

Filed September 18, 1952.

/s/ PAUL P. O'BRIEN,

Clerk of the United States Court of Appeals for

the Ninth Circuit.
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In the United States Court of Appeals

for the Ninth Circuit

No. 13,547

ERNEST R. UTLEY, as Trustee in Bankruptcy of

the Estate of POULSEN & NARDON, INC.,

a Corporation,

Plaintiff-Appellee,

vs.

SOLOMON EISENROD and HARRY E.

EISENROD,
Defendant-Appellants.

APPELLANTS' STATEMENT OF POINTS
AND DESIGNATION

To: Clerk, United States Court of Appeals for the

Ninth Circuit

:

Appellants intend to rely upon the statement of

points, herefore served upon the appellee and filed

in the Court below and now a part of the record on

appeal. The appellants' designate the entire record

on appeal for printing.

/s/ NATHAN APRIL,
Attorney for Appellants

[Endorsed] : Filed Sept. 19, 1952. Paul P. O'Brien

Clerk.




